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FORESIGHT PLUS— 


When Elwood Haynes drove his strange horseless buggy on the 
streets of Kokomo, few people realized that the automobile would play 
such an important role as it does today. It was looked upon as a general 
nuisance to society. Even Dobbin objected to the strange actions of 
this new contraption, and no mechanical device could ever take the 
place of faithful Dobbin. 


The Travelers foresaw the development of the automobile, and in 
1898 wrote the first automobile liability insurance that was ever written. 
But The Travelers has been more than a pioneer. Ever since the first 
policy was written, they have been the leader in the automobile liability 
field. It took foresight to be an automobile insurance pioneer, but to 
be the leader for over a quarter century requires Foresight Plus. 


THE TRAVELERS 


THe TRAVELERS INSURANCE COMPANY THe TRAVELERS INDEMNITY COMPANY 
THE TRAVELERS Fire INSURANCE COMPANY 


HARTFORD CONNECTICUT 








, 
’ a : : ; 
% ‘ 
. ‘ ; p 
t * : 
‘ 
4 
° , * 
& * ¢ 
4 be + oii ‘ ‘ 
. 
sd : se . . " : ; 
" Hi : i} © ~> on = M p 
; : : . . * + tw sn c. y 
, . 
4 Pe * 
4 
$ 
- 
‘ © 
- ; j 
‘ * 
‘ ; . ‘ : 
‘ : F 
4 ‘ 
o 
: 4 . - 
— ‘ . 
\ 
’ 
‘ . 
: 4 
» 4 
' 
* si " ‘ 
. F . ; 
' A i 
. 4 . ‘ : ih ai i 
Ms \ 
\ * ‘ t 
; i * ar, 
‘ —~ , ’ , . ; 
4 Ps a i * ; m ; . ra F ssi r fo as ‘ 
‘ . na te ‘ ‘ — — a ef —_- sees 
€ ‘ + 5 . 5 
; . . ret t 
* . - - — 
t 












AMERICAN Bar AssocIATION JOURNAL 





TABLE OF CONTENTS 


Page 
] \ Lawyer's Treatment of His Client 
ALBERT H. MILLER 


Current Legal Literature 
Meets EK. W. PuUTTKAMMER, Department Editor 


ymmerce Com “In Chancery” 
CHARLES P. MEGAN 
; Or Rules for the : ae aa 
Department of Professional Technique: 
Avoidance of Litigation With Regard to 
Wills 
Hon. Georce A. SLATER 
\nnual Meeting of Association of American 
D Law Schools 
ecisions . : 
H. CLlaupe Horack 
of John Che Jury: Some Reforms by Reversion... 
Ropert N. WILKIN 
Letters of Interest to the Profession 
the City — , =P 
: Membership in American Bar Association. . 


News of State and Local Bar Associations. . 








A CORPORATION’S VULNERABLE POINT 


When corporation, through neglect to fle some United States and every province of Canada with one 
report or pa me tax or observe some other legal centrally-controlled organization of trained experts. 
requirement of the state in which it is incorporated It is the organization chosen to represent the great- 
or any state in which it is qualified, loses its corporate est, best managed corporations of America, because 
standing in that state, it is putting itself in the way it is the organization corporation lawyers of the most 
vicious attacks by those with whom it has con- experience feel the greatest trust in. 
tracts or from whom it has money due if they should If any client corporation of yours is risking its 
be dispesed to take advantage of the opening. corporate standing in any state through untrained, in- 
Responsibility, experience, carefulness and facilities experienced or irresponsible representation, we should 
for systematic watchfulness of legislation, official reg- be glad to prepare an estimate for you showing the 
ilations and court decisions affecting corporate wel small additional cost involved in placing the entire 
fare, are therefore essential points to look for in responsibility in the capable, sure hands of this or- 
choosing a stat utory representative in any state. The ganization. This company deals, in all such matters, 
Corporation Trust Company’s system of corporate only with counsel. Write or telephone our nearest 
representation covers every state and territory of the office 


THE CORPORATION TRUST COMEANAT 


120 Broadway, New York 
Affiliated with 
The Corporation Trust Company System 
15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 
Adams Street Washington, Colorado Bldg Philadelphia, Lend Title Bidg 
Los Angeles, Security Bidg Boston, 53 State Street 
St. Louls, Fed. Com. Trust Bidg (Corporation Registration Co.) 


Detroit, Dime Sav. Bank Bidg Albany Agency, 25 Washington Ave 
Minneapolis, Security Bldg Buffalo Agency, Ellicott Square Bidg 


WILMINGTON, DELAWARE 
The Corporation Trust Co. of America 
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The Greatest Single Volume Law Book Ever Produced 





An Ideal Christmas Present 


BALDWIN’S CENTURY EDITION 
of 


BOUVIERS 
LAW DICTIONARY 


This Dictionary is not published by the original publishers of 
Bouvier’s Law Dictionary or by their successors. 


Complete 1926 Revision 


More than 6000 New Titles 


Words - Phrases - Terms - Definitions 
Maxims - Translations - Abbreviations 


COMPLETE GLOSSARY 





Enough Material to Make FOUR Ordinary Volumes 
All Contained in 


ONE COMPACT VOLUME 


And At The Lowest Price At Which Bouvier’s 
Dictionary Has Ever Been Offered. 





Price, $12.50 


The Bar of America Has Been Waiting For 
‘The One Volume Bouvier’’ 


Published by America’s Oldest Law Publishing House. 











The Banks Law Publishing Co., 
20 Vesey St., New York, N. Y. 


Send ... copies of new 1926 Edition 


Bouvier’s Law Dictionary 
Complete in One Volume — Bible Paper — De Luxe Binding 


$12.50 
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Midwinter Meeting of Executive Committee Phe by-laws of the new section on Mineral 
. oo © a , Law, which had been previously approved by the 
HI tiet ec ng ( \merican Bat . - - ‘ 
eld Buffalo. N. Y., Council of the Section, were submitted to the Ex- 
c . 1? oe ¢ "eC ey ~~] ite = . : 
one c, nial ecision of ¢cutive Committec and received its approval. The 
r , Executive Committee reconsidered the action of 
é oa é é ter meet 
' ' ' . ; SSOC Oo Ye ‘ri CK . yr ¢ 
Ries ° formal taviietion 0.4 iation at Denver in recommending adop 
7 epiain’ Coins n Philo I ti n Hf the lraft of the nifo m | irearms Act and 
Wickser Div 6 thes i winttv Bar As indefinitely postponed acnen on a motion to ap 
63 * This was sup prove the recommendation. This means that the 
i { . | _ ’ « > = : . 
: measure ha« oO he e “ce ft >» ssocia- 
paernarne Y snvitations from Mayor Frank nea ure has not the endor ement ot the \ssocia 
a a eS < and c tion, and it is stated that the Executive Committee 
Schwa ) and variou civic and com- 
" 1, . seat ‘ ; . ave « ; 
ercial organizat An outline of the hotel and #5 Strongly ol the opinion that its passage should 
: i al ay a _ 
ditorium fas 4 .ccompanied the official not be urged until the onterence ot Commission 
- 5 ‘Ts oO [Tn fo : > : ~ as z r F i 4 
‘tation left 1 bt as to the abilitv of Buffalo ¢tTS om Uniform State Laws ha had an opportunity 
re for the eting it most satisfactory ‘“ consider certain serious criticisms which have 
been made. This action was taken at the sugges 
¢ 
: , tion of the Executive Committee of the Conference 
\ ery tt ( I tatiol iro! the New N or 8 : - 
ae ' of Commissioners on Uniform State Laws, which 
é st < by Hon. Wil . = ~5 
: . és : desires to give further attention to the criticisms 
| Re ent, to d the meeting at : 
, , In question 
( it - receive it was accom ‘ 
as ; A new committee on Scope and Plan was ap 
ed by a nvitation from the Mayor of ’ 
; pointed, consisting of Mr. Amasa C. Paul, Mr. 
t city at rious public organizations te 
. ene , Henry Upson Sims and Judge William M. Hargest 
as present the xecutive Committee by , : AE wr 
fe \ committee was also appointed to prepare a suit 
Edward mstrong, | rman of the wi 
' able memorial on the late Treasurer, l'rederick | 
11 Lou! : . . 
; Wadhams, with Hon, Chester I. Long, Hon. R. F 
Electiot1 hn H rhees, ot Sioux . ; 
L. Saner and Hon. Edward A. Armstrong as mem 
S. D the iation, to fill ‘ . 
bers \ppropriations for committees were made 
ica ecent de ith ot Mr 7 
' ’ and other routine business matters were at 
idhams, wv ther important action taken at 
: ‘ ne «a5? tended to. 
meeting rnees has een a member or . . , . 
' The members of the Executtve Committee and 
he Ass« t for about thirty years and ts . . _ . : 
* : y +e their wives were the recipients of enjoyable social 
to tmoewn { ictivitv in this orgear atio ‘ on . . 
cy =now SuEvesy * ganizauion, attentions. The members of the Birmingham. Bat 
’ Sew ae =r , which he hae se , : , 
le Exes = “ 1 he has served, gave a dinner to them on the evening of Jan. 11, at 
as a mel t the Conierence of Commis which President R. H. Scrivner of the Birmingham 
ers on Ate Lws . brief biograph- Association introduced Mr. Forney Johnston as the 
sketch of ew Treasurer will be found on Toastmaster and Mr. Henry Upson Sims made an 
ge 21 of this address of welcOme. Mr. Edward H. Cabaniss, 





who was on the program as Toastmaster, was un 
avoidably absent on court business in Washington, 
and Mr. Johnston took his place. Addresses were 
made by F. Dumont Smith, Chairman of the As 
sociation’s Committee on American Citizenship, 
George B. Young, President of the National Con 
ference of Commissioners on Uniform State Laws, 
and President Charles S. Whitman of the Associa 
tion. In addition, there were rious private func 
tions. 

The following members of the Executive Com 
mittee were present at the Birmingham meeting: 
President Charles S. Whitman, Judge James f 
Ailshie, J. Weston Allen, Edward A. Armstrong, 
Judge William M. Hargest, William C. Kinkead, 
Chester I. Long, William P. MacCracken, Jr., Jesse 
A. Miller, Frank Pace, Henry Upson Sims, Edgar 
B. Tolman. Hon. R. E. L. Saner, former President. 
was present to attend a meeting of the Board of 
Editors of the Journal 


Legislative Program of Missouri Association for 
Criminal Justice 


HE Board of Directors of the Missouri Associa 
tion for Criminal Justice have agreed upon and 


published a summary of the legislative proposals of 
that organization, to be presented at the forthcoming 
session of the Legislature. The summary contains a 
foreword, by Thomas C. Hennings, President of the 
Association, explaining how the selections were made 
He first refers to the twelve reports presented as a 
result of the state-wide survey recently made by the 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Loca] Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 


Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 
by Josiah Marvel 
Full text of law, annotated with all decisions, 
Sen , oF, fae | Ra 
elaware Corpora- 
tions. Also Forms ee organizing Delaware 
Corporations. 


Cloth bound 268 pages Price $3.00 Postpaid 











CORPORATION SERVICE COMPANY 


Delaware Trust Building, 900 Market Si Witmington. Delaware Tel. Wikmingter 132 
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Association—which reports suggested 


matters of legislation—and states tha 


that the wiser course would be not t Inge 
these for enactment at the present time 
to select from the whole those whicl 
important and with the best chance 
continued : 
“Accordingly, for the purpose 
Association as to which of the legis] 
tions contained in these reports shou esent 


the Legislature, there assembled 
September, on the invitation of tl 
number of members of the Legis! 


of the Circuit and Appellate Judge 
PI : 


known as the Judicial Conference of Mi 

mittee from the Missouri Bar Associati repres 

tatives of the Prosecuting Attorney 1tio1 
1 


the Press and of the Missouri Federat f VW 
Clubs. The conference resolved itsel! 
committees and gave careful study t 

“As was to be expected, the conf 
recommend a number of the measures 
reports, not because they disapproved thet 
because it was thought that there sl! 
discussion upon them. One of these 1 
was the proposal that the trial judge 
him the powers as at common law with 1 t to « 
menting upon the evidence and the « 
nesses.” 


The Board of Directors of the 


meeting in Kansas City on November 30th adopted 


these suggestions with the exception o1 
they did not think the time was oppor 
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GEORGIA LAW BOOKS 





We are headquarters for Georgia Law 


Books and can supply 


Complete sets of Georgia Supreme Court 
Reports, 


Georgia Appeals Reports, 


Georgia Reports to Southeastern Re- 
porter, 


Park’s Annotated Georgia Code, 

Van Epps-Akin-Stevens’ Index Georgia 
Digest, 

Local Practice Books, 


Bar Association Reports, House and Sen- 
ate Journals and out of print Session 
Laws, Digests and Codes. 


Your Correspondence Soli 
THE HARRISON COMPANY 


Publishers of Law Books 
ATLANTA - - - GEORGIA 


CURRENT EVENTS 


agreed 
1 an address 
com- 
noth 
pro 


upon 


uirmat! mpson of the survey 
ve advocate 
we are 

dealing 
( neither necessary nor ob 
made suffi 
ciencies 
that the 


in stopping 


est le 
-. re eve 

istly improve 
deal 


this improvement 


P : e€ Se 1 to 


with 


etent officials at all times in 


e a whole 
espect for the law by the 
and 


isures contained 

im! the head « Criminal Pro 
peremptory chal- 

on joint 

tments 1 r of discretion for the court; 
indictment or 
tnesses who cannot 
defendant 
defendant’s 
to the jury; 
xcept i ere death penalty may be im- 
( waive trial by jury and have 

] qui shall be 
ent rt prosecutor 
reaso the judge. may disallow; that 
esiring ra pl 1 of insanity shall present 

] ch time there 
, ( t \ defendant is 
a « a riminal Fence mnd 


t ) i », alld 


ete tate LO! everance 


appears 
court 1 clair is counsel to be 
proceedings 
his sanity 
found insane, 
institution, but 
iin be brought 
the cour riginal charge, and the prose- 
hall l by 1 time ; that the 


lerctand tft! 
léTrsta Lil¢ 


the question ot 


f 


“ A 
ial case. where the defense 
f th mmission of the 
more disinter- 
exceeding three, to testify 
examined by counsel 


y concludes 


ysecutior that 1f the jur 


harged but by 


nsa guilty accord 

la \ it i | l vel F t to that effect. 
I] ly order an in 

t hether the prisoner is at the 


menace to the 
n in accord 

uisition; that defendants 
y prese ence of an alibi shall set up 


ps to 4 take 


ea 74 ‘ lay } etore ria 

( a { bills deal- 

the “Off f Prosecuting Attorney,” “Judi- 
“Appeals to 

“Reformatory and 

nent of an in- 

late retort ry for all first offenders between 


Iministrat Bail Be nd and 
¢4°.9 
tiary,” it ses the establis] 


ventv-seven 


How to Secure Drafts of Restatements of Law 


HE fact that 18,467 copies of the tentative drafts 

of the Restatement of the Law already issued by 
the American Law Institute were sold from May 1 
to Nov. 16, 1926, shows to what an extent the Bar 
is manifesting its interest in the enterprise. Most 
of these were sold as a result of the co-operation of 
the Secretaries of various Bar Associations, but any 
member of the Bar who is interested may secure 
a merely nominal price by sending an 
order to the American Law Institute, 3400 Chestnut 
St., Philadelphia, Penn. The Restatements have 
gotten far enough along to be not only of general 
Comment and criticism on 
For the 
the 


( opies at 


interest but of service. 
the drafts are welcomed by the Institute. 
convenience of members of the Bar, and in 
hope of aiding in the widest possible distribution 
of the tentative drafts, we print the following list 
of the drafts issued to date, the subjects covered 
and the price of each: 

Conflict « Law's 


f Domicil, 
Sections 10 to 42 inclusive 
I 


Restatement No. 1 
50 a copy. 

Restatement No.1—Including Meaning 
of Terms Principles in the Formation of 
Contracts; Expression of Assent in the Formation of 


Contracts 


General 


Informal Contracts, Sections 1 to 72 inclusive. .40 a 
copy 
Torts Restatement No. 1—Conduct Intentionally 


Violating the Rights of Personality (Assault, Battery 


and False Imprisonment) and Consent Thereto, Sec- 
tions 1 to 77 inclusive. .40 a copy. 
lgency Restatement No. 1 covering the first five 


chapters, namely, Definitions and Distinctions, Acts 
for Which Agency May be Created, Competency of 
Parties, Appointments of Agents and Servants and the 
Evidence Thereof, Appointment of Agents by Other 
Agents, and the Delegation of Authority, Ratification 
90 a copy 

Conflict of Laws Restatement No. 2—Chapters on 
Jurisdiction including besides the Introduction, Chap 
ters on General Principles and Jurisdiction of Courts 
Taking the Subject Down Through Section 125. .60a 
copy 

Contracts Restatement No. 2 Consideration, 
Formation of Formal Contracts, Joint Contractual 
Obligations and Rights, Sections 73 to 128 inclusive. 
30 a copy 

Torts Restatement No, 2—Privileges to Commit 
Intentional Invasions of Interests of Personality, Se 
tions 78 to 107 inclusive. .75 a copy. 

Commentaries on Conflict of Laws Restatement 
No. 2. 30a copy 

Commentaries on 
a copy 


Torts Restatement No. 2 35 


CORRECTION 

The Secretary’s office desires to call attention to and 
express regret for an error in the 1926 Annual Report of 
the Association, whereby the name of Hon. Eugene Mc- 
Quillin, 300 North Broadway, St. Louis, Missouri, was 
omitted from the alphabetical list of members and inserted 
in the list appearing in the Report of the Committe on 
Memorials. Members are requested to insert Judge Mc- 
Quillin’s name and address on page 1118 of their Reports, 
and delete the same on page 463. 
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GRAY’S DIGEST 
of 


CONNECTICUT REPORTS 


From Kirby to vol. 99 inclusive 
With complete cross references 





to 


L. R. A. and A. L. R. 


— oan -— 


Every Point in Every Opinion 
Exhaustively Digested and Indexed 
by 


JOSEPH A. GRAY 


of the Connecticut Bar 


—--gaD i On--— 
Five Large Royal Octavo Volumes 


Price $75.00 Delivered 
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Changes Can O1 


LAW REFORN 


1 IN TURKEY 





Be Understood in Connection With Revolution of Which They Form a Part 


Traces of Capitulatory Régime in New Arrangements—Radical Nature of Reforms— 
Complete Secularization of Turkish Law—Swiss Civil Code Adopted—Italian 
Penal Code Followed—Organization of Courts 


By Maney O. Hupson 


rof r of International Law, Harvard University 


ITH t tion of the ratification of the 
Treat usanne between the United 


Stat rkey still pending in the Sen 
ite*, the rece rms enacted | the Turkish 
Government | pecial interest for the Amer- 

in public vill continue to interest the 
legal profe .merica whatever be the fate 
that mucl t treaty It may be true, as 
ve have ofte1 told, that law like language can 
ly grow and t be made over by any sudden 
verturt t Government at Angora, which 
has successful 1 the victorious Allied Powers 
they wer point of partitioning Anatolia, 
hich ha posed a Sultan and ban- 
ished a Calit vhich has effectively decreed, 
ilmost over nis that several million men must 
take off their 1 religious symbol which they 
had wor ind ts place the hat 
vhich they | for as many centuries—such 
govern! ps be lerstood if it pro- 
eeds on a fi t t ry and attempts possibly 
e most é dern times. 
These refort in be understood only in con- 
nection with t cram of revolution of which 
they form a part nee it began in 1919, the Turk- 
revolut ept closely to two main objec- 
es. It seel ‘ lurkish nation of Turk- 
sh people li lurkish territory, and to win 
r this natio1 f equality among the nations 
f the Wester rld The effort to attain these 
iectives | 1 the convers n of the Turk- 
h Mussulmar Mussulman Turks. In the past, 
iny of the Turkish people had no sense of be- 
nging ti nation: their sense was rather 
it of belonging n international community of 
e Moslem fait The absolute authority of the 
tan was that ruler rather than of a sovereign. 
Ottomat e was not a untry so much 
t was a t munities having 
tle sympathy h each other, each exercising a 
rge measur tonomy Some of these com- 
inities have r been pulled away during 
past half t nd the Balkan Wars and 
Great VW rther reduced the Ottoman do- 
ns e Armistice 1918, when the 
eeks had Smyrna, the Turks saw even 
langer and tl ey rallied to 
e it by thr it the Greeks and by attempt- 
to unif kish population of some seven 
ight milliot people possessing a common re- 
; commot! nguage and a common racial 
tace. Unit thought to be possible, how- 


- r tion of the treaty 


ever, only by disestablishing the state religion and 
by throwing off foreign influence of all kinds. The 
Caliph was sent away, the fez was prohibited, and 
every vestige of international fealty was abandoned. 
Once the break with the Sultan was decided upon, 
an effort was made to get completely free of the old 
régime. Placing the capital at Angora meant a 
fresh start in government, as it meant also a shak- 
ing off of foreign control. The expulsion of the 
Greeks not only increased the homogeneity of the 
population, but also served to make future inter- 
vention by the Greek Government less probable. 
One element of the strength of the new state is that 
it seems to have no desire to regain lost territories 
in order to govern non-turkish peoples. It is as 
strongly determined that no other power shall enjoy 
privileges in Turkey which are not usually enjoyed 
by foreign Powers in western countries. On the 
other hand, it wants the Turk to have no charac- 
teristics which would set him apart from Western 
peoples. The new Turkey is a homogeneous, sec- 
ular, nationalist state, and its face is turned toward 
the West. 

The success of such a revolution would have 
meant the abolition of the capitulations long en- 
joyed by foreign Powers, even if the Sultan’s régime 
had not attempted to get free of them in 1914. Their 
resumption during the period of Allied occupation 
did not completely overcome the effect of that at- 
tempt, and the abortive Treaty of Sevres with the 
Sultan’s Government provided for a commission to 
draw up a scheme of judicial reform to replace “the 
present capitulatory system in judicial matters in 
Turkey.” But the Turkish delegation at Lausanne 
was in no mood to temporize on this question. It 
was bound by the National Pact of January 28, 
1920, to oppose all restrictions on Turkey’s pol- 
itical or Judicial development, and it succeeded in 
writing into both the Allied Treaty of Lausanne of 
July 24, 1923, and the American Treaty of Lausanne 
of August 6, 1923, the clearest abandonment of the 
capitulations.. Whatever may be the fate of the 
American treaty, it now seems most improbable 
that they can be restored. The United States is to 
some extent compromised by the steps which the 
\llied Powers have taken, and for the present there 
can be little hope for any turn of the tide which 
would change the determined attitude of the An- 
gora Government. For the United States, as for 

1 1 he text of the American Treaty, made public on March 24, 
1926, is to be found in Senate Document, 68th Congress, Ist Session, 


Executives Z. The Allied Treaties are published in the British Treaty 
Series, No. 16 (19238), Cond. 1929, 
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radical changes in Turkish society. Perhaps the 


most important of these changes is the abolition of 
polygamy, though a plurality of wives had long 
since ceased to be common in urban communities 
for economic reasons. The new code establishes 
judicial divorce, replacing the old system by which 
the husband could dissolve his marriage by his own 
individual decree in the presence of witnesses. A 
complete break with the past is made, also, in 
allowing marriage between persons of different re 
ligions, so that a Moslem is no longer to be ex 
communicated for marrying a Christian. The new 
code even allows Moslems to change their faith. In 
fact, all of the liberal provisions of the Swiss Code 
have been adopted; only slight changes were made, 
lowering the age of majority, replacing the union 
th the separation des biens in the matri 


monial property régime, and of course omitting the 


aes } 1ens wi 


clauses of special cantonal application in Switer 
land 

uments which were made in favor of 
this global adoption of the Swiss Code are most in 
teresting. Some of them were set forth in an able 
exposé des motives” by the Minister of Justice 
He argued that the confusion prevailing in the old 
law could be cleared away only if law and religion 
were entirely separated. This could best be done 
by adopting one of the modern codes which had 


already been tested in a western country. The 
French code was too ancient, the German code too 
complex Che choice fell upon the Swiss code as 


“the most recent, the most perfect and the most 
democratic.” Perhaps it was not unimportant that 
the actual Minister, Mahmoud Essad Bey, had 
“made his studies” in a Swiss University. No re 
vision of the Swiss Code was attempted, because it 
was realized that it would mean interminable delay 
and controversy. The Assembly did not even vote 
the articles seriatim. Moreover, numerous changes 
might have left the impression that the new code 
was merely being adopted to fit in with the old 
Turkish law. It was desired that the people should 
be made to feel that no half-hearted measures were 
being attempted Nothing short of a revolution 
would satisfy. The brooms of Angora sweep clean. 
Of course it is realized that modifications may be 
necessary later on, but sufficient unto the day is 
the need thereof. At present, all Turkey is aware 
that in respect of the law a new era has begun. If 
a reaction comes in the future, more will probably 
remain of the radical reform than would have re 
mained of any gradual adaptation. 

The new Code of Obligations also came into 
force on October 4, 1926. It follows textually the 
Swiss Code of Obligations, except that it omits the 
Swiss law as to corporations. The new Code of 
Commerce which came into force at the same time 
replaces the earlier code of 1850, which was bor 
rowed from French law. It is the most original of 
all the new codes, although it contains many pro 
visions adopted from the German Commercial Code. 
It borrows also from the French, Italian and Jap- 
anese codes. The new Penal Code which came into 
force on July 1, 1926, is less of a departure than 
any of the others, for in 1858 the Ottoman Gov 
ernment began to fashion its penal law on the 

10 A ! translation is to be found in the preface to the Code 
ival “r a translatior lished in Législation Turque, by John A. 
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French. The new code abandons the French and 
follows the Italian Penal Code. A new code of civil 
procedure, following very closely that of Neuchatel, 
has now (December 1, 1926) ‘been prepared, and 
will probably soon be adopted by the Grand Na- 
tional Assembly. A new code of criminal procedure 
is in course of preparation, and the Government 
contemplates the preparation of new codes dealing 
with bankruptcy and the execution of judgments. 
The year of 1926 will go down in Turkish history 
as one of great legislative activity. Indeed, it is 
doubtful whether any other country, with the pos- 
sible exception of Russia, has in modern times un 
dertaken a program of law reforms so extensive. 

The sudden launching of so many new codes 
has confronted the Turkish legal profession with 
a great responsibility. It seems inevitable that con- 
fusion should result, confusion in comparison with 
which that produced in England by the recent Law 
of Property Act seems quite negligible. The Gov- 
ernment is taking some measures to alleviate the 
situation—for instance, it is publishing Turkish 
translations of some of the Swiss commentaries on 
the Swiss Civil Code" and some of the Italian com- 
mentaries on the Italian Penal Code. Some of the 
Turkish jurists have studied abroad, usually in 
France or Germany, and they are now taking leader- 
ship in consequence. The law school in the Uni- 
versity of Stamboul is trying to meet the occasion 
by revamping many of its courses, and the new law 
school erected at Angora, under the efficient di- 
rection of Djémil Bey, already in its 
year attracted more than hundred students 
The libraries, particularly that of the Grand Na 
tional Assembly at Angora, have acquired numer 
ous volumes on Western law. So that on the whole 
conditions are coming into being which may make 
it possible for the necessary personnel to be found 
to man the application of new t 
would be too much to expect the new Civil Code to 
be applied in the beginning as it is being applied 
in Switzerland; but the approach to the Swiss law 
in action ought to grow closer unless some violent 
reaction turns back the current of events. 

The seriousness of this reform 
course on the willingness of the people to accept 
it. In this respect the situation is by no means 
normal. The Turkish people have grown somewhat 
accustomed to radical changes, and the psychology 
is not that of resistance. Every man had a part in 
the revolution when he took off his fez. Moreover, 
the reform of the Islamic law has long been con 
templated, even under the Sultan’s Government. 
Before the new Civil Code was put into force, a 
commission of which the director of the Angora 
School of Law was a member spent several months 
in visiting various parts of the country and explain 
ing to the people the more significant changes. It 
is said that just prior to October 4, 1926, many hus 
bands sought to avoid the more stringent provisions 
of the new code as to divorce by proceeding to dis- 
solve their marriages according to 


has second 


rour 


the codes It 


depends of 


the old law. 
This would indicate that the people were aware of 
what was happening, and that its effect already 
went beyond a simple enlargement of the official 
gazette. For foreigners, French translations of all 
the codes are being prepared, and the translations 


. il A Turkish translation f Russ & Mentha, Manwel du Droit 
Ciel Suisse, has already begun to appear 


= 
mmercia: 


of the Civil Code and of parts of the | 
Code are already available.” 

The new codes have a better chance for vig 
orous influence, also, because of the judicial re 


forms which have been undertaken since the cre- 
ation of the Republic. Some reorganization of the 


courts followed the revolution of 1908, particularly 


in 1913 and 1914. The abolition of the Caliphate 
and the general policy of secularization gave op- 
portunity for further reform, and by the Judicature 
Reform Act of April 8, 1924, effective since May 1, 
1924, the religious courts, the Sheriat, were abol- 
ished altogether. The Mixed Courts which existed 
before the war for cases in which foreigners were 


course disappeared with the 


For the pur; 


interested have of 
abolition of the capitulations. 
expediting the administration of justice, the 
public has also abolished the Courts of 
day there is a single Court of Cassation, sit 
neither at Constantinople nor at Ang 


ose Ol 
Re- 


Appeal. lo- 


Eski Shehr, about midway between them, with 
jurisdiction to review only questions of law. Under 
it are the courts of premier instance, the assize 
courts for more serious penal cases, the summary 
courts and the justice of the peace courts rhe 
model is that of the organization of the French 
courts. A recent law, of March 3, 1926, also tends 
to make the career of the judges re attractive 

hese measures may be thought to justify the judg 
ment of the most competent American server who 


has studied them that “Turkey is pri 
ing a completely nationalized and reorga 
dicial which constitutes 
the most encouraging achievements of the builders 
of her new régime. 

But account must also be taken of the 





system, 


political affairs remain outside the orbit of the 
courts’ jurisdiction so long as the so-called Tribunal 
of Independence continues to functior Chis is an 


exceptional court, resembling an 
martial, exercising plenary powers and foll 
very summary procedure. It dispenses a kind of 
martial justice, for the double purpose of protecting 
the revolutionary government against any re 
actionary movement and of thoroughly establishing 
the government’s authority. There are no clear 
limits on its jurisdiction, and it seems on occasion 
to deal with offenses affecting civil l] 
itical order. Its two sections sit in 
of the country and it acts in close cooy 
the political authorities. It is said to be 
and its activities do not greatly affect foreigners. 
Law reform in Turkey depends { 
upon the ultimate fate of the revolut 
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success 


But what 


ever may be in store for the Republic, it seems im 
probable that the influence of the present efforts 
will wholly disappear. It is a fresh indication of 
the strength of the Roman law system that Turkey 


should be making this new draft 
also the promise of the new Repul 
place in the Family of Nations which has been all 


but vacant since it was created for the Sublime Porte 
in 1856 
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o Undertake Restatement of New 
B tn Fields 


Action of Carnegie Corporation Facilitates 


Subjects of Property and Trusts—Reporters 
Advance in Work— 


irector Wy; “Aner sic?’ Re “ -_ rere as . . : 2 . 
Director William Draper Lewis’ Report Shows Progress to Date—Council Considers 
rent e Drafts Subm itted by Reporters in Certain Fields—Annual Meeting of 
[Institute to Be Held in Washington on May 12, 13 and 14 

HE Coun the American Law Institute April 16, 1923, thus enabling the Institute to con- 
— WV - sale - > ° . 
met at VV D. C. on Dec. 17, 18, 19 tinue the present rate of progress on the subjects 
; ) ; , ‘ . 
and <2vU sed, ap] ed and ordered already undertaken and also to undertake a Re- 
ted ; o the members. f “an- . P , , 
ted | ‘ the members, tor con statement of the Law of Property. As a result of 
é ty ] \ tir lee e " } ~ . ’ . Hy ° . 
ry. al Me z, drafi of that the Corporation’s action, the Institute is now in re- 
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_ i. hed relating ceipt of an annual income of $140,000, which means, 
“sige 5“ he Re roperty, anC according to the report, that “the money donated 
pte the Nestatement of . . . . . . . 
a i rahe “veer tl by the Carnegie Corporation in April, 1923, will be, 
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» new perty and Trusts—and ap- expect to complete the Subjects on which we are now 
ted Pr Bigelow. of the University engaged. The statement referred to was as follows: 
Cl xo | R te the first sub- ‘‘Our aim has been to shape our work so as to complete 
+> ae ie W a H: ’ lew and officially issue, before the expiration of the payments of 
“ae th . : Servant aw your Corporation under your appropriation of April 17, 1923, 
Re t e secon he work on the 4 definite and significant portion of the Restatement of the 
estateme perty is to proceed for the Common Law carrying on our work in such a way as to 
S¢ along nes submitted by Mr. Bigelow insure the portion of the Restatement issued being given by 
Near OF leap masala | ? the courts prima facie authority. We now feel that we are 
vider those nig Te gs ConciusIONS aS in a position to state that if we continue to advance the Sub- 
ken f in the Director’s report, are: jects on which we are now engaged as rapidly as is consistent 
It is le to disregard the distinction with the best work we shall be able to place before our mem- 
tween re rsonal property or advisable bers within four years from the present time the complete 
, ae ee ee Peer drafts of the Restatement of Agency and Contracts as well as 
— © tie es pertaining tO several distinct portions of Torts including Rights of Per- 
il proper those pertaining to personal sonality and Negligence, and that in four or five years we 
yperty 2 the Restatement of the Law of _ shall be able to complete the Subject of Conflict of Laws. 
bay Pers erty. while unauestionably While the entire subject of Business Associations cannot be 
+t | tein Ma ina” - 5 — done in four or five years, any more than the entire subject 
Cort perty, should not be under- of Torts, it is reasonable to expect that that portion which 
en by t group as that engaged on Real relates to corporations for profit in as far as it is not already 
ypertv a r topics of Personal Property, regulated by varying statutes in the different States and, there- 
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the Executive Committee, to undertake work on 
the Restatement of the Law of Property along the lines 
recommended in Mr. Bigelow’s Report, at the end of five 
years we shall not, of course, have completed or nearly com- 
pleted the entire Restatement of that Subject, but we shall 
have completed a significant and important part that can 
be finally adopted and officially published as a separate 
part complete in itself. Furthermore, should you include, as 
is also recommended by the Executive Committee, a Re- 
statement of the Law of Trusts, there is every reason now 
to mane that that Subject can be completed well within 
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mended by 


The report of the Director tells of the con- 
ferences on the various subjects now being restated, 
and then gives the following information as to the 
“Work on the Code of Criminal Procedure.” 


“Considerable progress has been made on the Model Code 
of Criminal Procedure. On the adjournment of your meeting 
last December the Committee on Criminal Procedure in con- 
sultation with the Reporters, Messrs. William E. Mikell and 
Edwin R. Keedy and your Director, and acting under the 
authority of the resolution in which you appointed the Com 
mittee, determined first to prepare and present that part of 
the Code which relates to Arrest, Bail and Preliminary Hear- 
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LIBERTY AND POLICE POWER; OR RULES FOR 
THE LEGAL LIFE 


egulation Surrounding Activities of Plain Citizen—Have a Care and Con 


re You Marry, Educate Your Children, Fish, Keep Dog 


Cow, or Do Anything Else to Speak of! 


By Mitton Corvin 
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He will 
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Bar; Professor of 
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he wears (State v. Hazle, 20 Ark. 156), and those 
he is required to furnish his wife (Hardenbrook \ 
Harrison, 11 Colo. 9; 17 Pac. 72) and children (Greg- 
ory v. Lee, 64 Conn., 407); what he writes (Young 
v. Clegg, 93 Ind. 371; People v. Thompson, 97 N. Y 
313), and what he reads (28 Law Notes 65). When 
he attempts to earn a living at gainful employment, 
he may find police power prescribing the kind of 
clock he begins the morning work by (State v. Bassett, 
100 Conn., 430; 123 Atl. 842), and will find police 
power directing his choice of profession, trade or occu 
pation, and how he shall conduct himself after his 
choice is made in the activity he chooses (Honor Roll 
of the Police Power 50 Am. Law Rev. 730), there 
being no escape in any field of callings from junk 
shops to jurisprudence (Halls Cases, Const. Law, Nt 
457) 

Should he go into the business of manufacturing o1 
selling commodities, he may be prevented by police 
regulations from luring his customers to his commodity 
by too seductive advertising methods (Rast v. Van 
Deman & Lewis Co., 240 U. S. 342) even though they 
be not dishonest (id.), and will have to get a license 
permit to furnish many of the things his customers 
wish to have (Payne v. Kansas, 248 U. S. 112), and 
then have to label these articles with mathematical 
tables of content, and proportion, not to protect health 
or morals, but lest the customer by chance should be 
curious to know formulary details (Hutchinson Ice 
Cream Co. v. lowa, 242 U. S. 153; Corn Products Co 
v. Eddy, 244, U. S. 427). He will find that laws 
have been passed and upheld by the highest courts 
preventing one from buying from what wholesaler he 
wishes to buy from (Grenada Lumber Co. v. Miss 
S. 433), and selling at too low a price 


issippi, 217 U 
South 


as well as too high (Central Lumber Co. v. 
Dakota, 226 U. S. 157), and from using one’s own 
name unrestrictedly in his own business and on his 
own commodities (Howe Scale Co. v. Wyckoff, 198 
U. S. 118 Should he become an employer he will 
find he does not have freedom of contract with his 
employees, but that his relations with them are largely 
prescribed for him by the state in hours of work, 
manner of work and risk of accidents, by labor laws, 
employers liability laws and workmen’s compensation 
acts, as well as factory and supervision acts (Honor 


Roll of the Police Power, supra) and that the state 
his 


often dictates the moral character and training 
employees must have (Regulations of Personnel of 
Business, 58 Am. Law Rev. 1) 

If, notwithstanding these many restrictions, he 
perseveres and gradually establishes a fair success of 
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his enterprise, he may find that the physical structure 
he has so solidly built to house his business in is 


caused to fall by the honeycombing of seekers of 


underground treasures, and though he owns both land 
and buildings and the undermining against his ex 
press will and that of the state legislature, he i 
without remedy in law or relief in equity. (Penn. Coal 
Co. v. Mahon, 260 U. S. 553 Should he conclude 


that after all “the play is the thing” and that the 
“going concern” he has taken years to build up is 
the real structure of permanent value and the physical 
property only supplemental, he may rebuild his physi 
cal plant at his own expense only to find it is subject 
to appropriation along with his land for public utility 
needs,—and since | yperty only is needed 
and not his business he 


is physical pre 
cannot collect any compensa 
tion for the “going concern” that has been taken 
away from him nor its accompanying good will (Ban 
ner Milling Co. v. State, 240 N. Y. 333; 148 N. E 


668 ; 39 Harvard Law Rev. 654; 35 Yale Law Jl. 234) 
Turning in despair to rebuild his iness as he did 
his physical plant he may find | f “zoned” out 
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of the only available place where his busines 
} 


profit be reestablished. (Opinion of the Justic 
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Maine 597, 


Realty Co.., 


23, 1926 


manages to get ihead, and put some m 
ink to safeguard his old age, when f 
t out, it may not be there, for his | 
thoroughly substantial and conservative fir 
tution, has gone broke as have hundreds 
reason of having been compelled by the 
of the state to guarantee the deposits of 
and recklessly managed competing banks 
Bank v. Haskell, 219 U. S. 104 \\ 
being regulated, he lays himself down t 
find he cannot leave what little is left I 
to whom he wishes (Peterson v. Gaines 
Knowlton v. Moore, 178 U. S. 41 tl 
even permitted to be free in a deathbe 
icter of funeral and burial of his body 
Cemetery v. San Francisco, 216 U. S. 358 
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Punishment of Criminals 


By JoseEPpH P 


HE new trends in criminology as interpreted 

by the state legislatures, are clearly directed 

towards protection of society through more 
severe treatment of criminals, 
termers, in contrast to the reforms of past decades 
through which it was hoped to protect society by 
the radical method of making criminals over into 
good citizens. The new tendency shows itself in 
the very general increase of punishments especially 
for crimes of violence. The New York Laws of 
1926, which are draconian in their prescriptions to 
Judges, have already been reviewed in the JouRNAI 
Their application during a 6-months period has al 
ready brought d 


especially second 


forth denunciation and approval 
Notably in New York City, the Police Commis 
sioner claims that 
has been strikingly reduced as a consequence of the 


long sentences which the Jud; must give, and 


‘rimes of violence 


§ g 
greater strictness in wing bail. The report of 
the Police Commissioner for 1926 will be inter- 


esting reading. 

Besides the New York laws, long sentences as a 
remedy for serious cri in 1926 by the 
Mississippi c.176 punisl 
burglary with explosives by imprisonment of from 
25 to 40 years, and by its neighbors in Louisiana, 
who, however, took a very much more lenient view 
of the danger in fixing the penalty at states prison 
for a minimum of 5 or a maximum of 20 years by 
no.6. 


Notably in 1923, the report of the Committe: 
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n Noteworthy Changes in Statute | 
tendency. It is notorious, however: 
penalty will me ereater difficulty 
perhaps this was a reason for the te 
fixing lower inimum sentences 
in 1925. These acts often increase tl 
the same time t they lower the 
vivinge greater latitude to the Judg 
the District Attorneys for agreei 
fendant to secure a low sentence 
pleading guilt) \ case in point is 
1925, which reduces the minimum 
explosives from 25 to 12 years 
I ind, abolishes tl maximum fixe 
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down the 1 mu rr the same 
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tration of the laws, and perhaps the laws them- 
selves, need looking into. 

Several ways of preventing the unsatisfactory 
working of a good principle appear to be breaking 
through. One is limitation on the persons who 
may benefit by parole or commutation. In recogni- 
tion of the growing opinion that second timers and 
other recidivists are professional criminals and 
should be kept confined for the good of society irre- 
spective of their deportment marks in prison, 
Louisiana in the commutation act already cited, 
forbids commutation of the sentences of “convicts 
who have been convicted on previous times, either 
for the offense for which he is held or for other 
offenses.” It is not specified whether the “other 
offenses” must have been committed in Louisiana 
or elsewhere, nor is the grade of such offenses set 
forth in the law. The same state in its new Parole 
law, no.331 of 1926, forbids that a parole be granted 
to a life termer until his sentence has been com- 
muted into a term of years by the Board of Pardons, 
and he has served at least one-third of the time fixed 
by the commuted sentence. Even then the parole 
must be approved by the Board of Pardons and the 
Governor. 

Massachusetts in 1926 amended its parole act 
to forbid parole by the district court of persons con- 
victed of felony who have been previously convicted 
of felony. The same statute denies to the court 
the right to suspend sentence of a prisoner under 
the same circumstances. 

A New York statute of 1926, chapter 705, goes 
much further. That act adds a fixed number of 
years to the sentence for the principal crime in case 
the person who committed it was armed with a 
pistol or another lethal weapon in a specified list. 
The added term for a first offense is a minimum of 
five, and a maximum of ten, years and for a fourth 
offense, the minimum is twenty-five years with no 
maximum, and “in no case shall a person punishable 
as above provided be put upon probation or have 
the execution of sentence suspended for the 
increased term of his imprisonment.” Since com- 
mutation still applies, the disciplinary effect of a 
chance to shorten the term by good conduct, still 
remains but is much lessened, and it is made cer- 
tain that the convicted persons will serve a sub- 
stantial part of the sentence. 

The legislature, by this type of statute, itself 
decides that part of the term will be spent behind 
the bars. A departure from this rule was made 
in Illinois Acts of 1925, by page 502, which gave 
to the Department of Public Welfare the duty of 
prescribing rules and regulations for the diminution 
of sentence for good conduct. The Department and 
not the Judge, or the legislature, will fix the real 
term of confinement of the prisoner. The former 
act contained an elaborate table of the amount of 
commutation permitted, the Legislature thus pre- 
scribing the time by which a sentence could be 
shortened. The Louisiana parole and commutation 
of sentence acts, adhere to the old plan. Parole is 
only granted on indeterminate sentences, and only 
after the minimum fixed has been served, while the 
commutation which may be earned is stipulated in 
the law. New York in 1926, in chapter 737, allows 
parole on indeterminate sentence only after the 
minimum term imposed by the court, or one year, 
whichever is the longer, has been served. Prison 
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By Epcar Bronson TOLMAN 


| 
Prohibition,—Confiscation of Vehicle, Rights of 
Innocent Owner 


Under sect 450 of the United States Revised Stat- 
utes a vehicle ng intoxicating liquor on which taxes 
ure unpaid may be forfeited even though the owner of 
the vehicle was innocent of any intent to defraud the gov- 
ernment of the s on the liquor 

Automobile 
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A further contention was that by virtue of mak 
ing the commodity taxed illegal the tax became a penalty 
which could not be constitutionally inflicted on an 
The court denied the validity of this 
ground also and said: 


innocent person 


It is true that the use of the word “tax” in imposing 
financial burden does not prove conclusively that the 
burden imposed is a tax; and that when it appears from 
its very nature that the imposition prescribed is a penalty 


y, it must be treated in law as such. But the imposi 


sole 
tion here in question is not of that character. A tax on 
ntoxicating liquor does not cease to be such because the 
sovereign has declared that none shall be manufactured 
and because the main purpose in retaining the tax is t 
nake law-breaking less profitable 


Che third contention of the claimant was that th 
forfeiture clause applied only in the event that the 
vehicle was used to remove the article from the place 
where the tax was required by law to be paid, but this 
likewise was rejected as an unreasonably narrow con 
struction in view of both the history and the language 
of the act 

It was further urged that so far as the revenue 
act applied to intoxicants it was superseded by §26 
of the Prohibition Act. This argument was also dis 
posed of as unsound upon the grounds that no express 
repeal having been provided, the necessary conflict t 
repeal by implication was not shown. With reference 
to this the learned Justice said: 
ce of conflict resulting from differences in 


In the abser 


the ope and purposes of the statutes, the clalm of implied 
repeal must rest upon essential conflict incident to the pre 
scribed methods of their operation. None such has been 


own. Direct conflict is not established by showing merel 
lifferences in details of procedure 
Next in order was considered the contention that 


$26 has modified §3450 as applied to intoxicants, so 
as to protect from forfeiture the interest of an innocent 
person. This too met with disfavor as is shown by 
the opinion in which the court said: 


That there was no such protection of the innocent 
erest prior to the National Prohibition act is conceded 
That since the Willis-Campbell Act, Congress has not in 
tended to restrict any remedy theretofore given in aid of 


the revenue laws is clear. The argument that by § 26 


Congress manifested the intention to protect generally in 
nocent interests is unfounded. The section is narrow in 
scope The protection accorded is stated explicitly It 
does t apply generally to violations of the Prohibition 
Act r to the violation of any provision of the revenue 


laws. It applies solely to cases of forfeiture incident to 


the ecution, as therein provided, of a person trans 
porting liquor by a vehicle in violation of the Prohibition 
Act 


uggestion is made that in this view of § 3450 
there may be a forfeiture where a stranger has surrepti 


tiously deposited or concealed the liquor in the vehicle 
while in the possession and use of the owner, or has ol 
tained possessior f the vehicle by theft and then mad 
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tablespoonful or a teaspoonful or a few drops during the 
same or any other arbitrary period of time, with the result 
in substance and effect that the definite limitation of the 
prohibitory power by the words “for beverage purposes” 
vanishes altogether. — 

By the legislation now under review, the authority of 
Congress is so exercised that the reserved power of the 
states to control the practice of medicine is directly in 


vaded, to the illegitimate end that the prescription and 
use of liquors for medicinal purposes is prohibited. It 
s true that Congress has wide discretion in the choice of 
means to carry the granted power into effect; but the 





nly must be appropriate to the end but must 
e such as “are not prohibited, but consist with the letter 
and spirit of the Constitution.” A grant of power to 


ohibit for specified purposes does not include the power 
to prohibit for other and different purposes. Congres 
sional legislation directly prohibiting intoxicating liquor for 
concededly medical purposes, therefore, does not consist 
with the letter and spirit of the Constitution, and viewed 
as a means of carrying into effect the granted power is 
n fraud of that instrument, and especially of the Tenth 
Amendment The words of Mr. Madison are pertinent 
“Nor can it ever be granted that a power to act on a case 
when it actually occurs, includes a power over all the 
means that may tend to prevent the occurrence of the case 
Such a latitude of construction would render unavailing 
eve ctical definition of particular and limited powers.” 


The opinion in conclusion summarized the grounds 
for the dissent and it was urged that though Congress 
could undoubtedly regulate the disposal of intoxicants 
to prevent abuse, nevertheless, this statute was unrea 
sonable in that the limits placed on medicinal use 
rendered its prescription inadequate, and that it invaded 
provinces reserved exclusively to the states and was an 
improper means of enforcing the power delegated | 
the Amendment 

\rgued by Messrs. Joseph Auerbach and Martin 
\. Schenck for appellant and by Assistant Attorney 
General M ibel Walker Willebrandt for appelees 


ry 


Interstate Commerce,—Powers of Commission 

The Interstate Commerce Commission has jurisdiction 
on complaint of a State to compel a common carrier to 
furnish transportation facilities for a canal owned by such 
state and open to public use, even though the facilities 
sought will be used or intrastate as well as interstate 
commerce. 

United States vs. New York Central Railroad 
mipan \ Op. 140, Sup. Ct. Rep. Vol. 47, 130 

The recent agitation concerning transportatio1 
y water over the Great Lakes arouses unusual 
interest in this case. The State of New York by 
its Superintendent of Public Works endeavored t 
compel the New York Central Company to furnis! 
transportation facilities for the transport of freight 
from the public terminal of the Erie Barge Canal 
at Buffalo to shippers on its lines and on the lines 


of other railroads with which it interchanges traf 
fix The facilities sought included the furnishing 
of rolling stock, motive power, and the placing 
and removal of cars on the tracks in the terminal, 
incidental to moving trafic between the terminal 
and the lines of the New York Central. The pro- 
eeding was initiated under §6, paragraph 13 of 
the Interstate Commerce Act as amended by the 
Panama Canal and Transportation Acts. Later two 
barge carriers intervened and were made parties 


n petitions alleging that the facilities demanded 
were essential to their business. After a hearing 


the Commission granted the desired relief and the 
ai by bill in equity sought to enjoin 
the enforcement of the order of the commission 
The case was heard by three judges who granted 
the injunction. It was then taken by direct appeal 
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to the Supreme Court under the Urgent Deficiencies 


Act, where the decision was reverse: 
The contentions of the railroa 

sidered by the Court were that the 

had no jurisdiction because 

between two 

the statute, that a state could not invoke the 


company con 
Commission 
( ontroversy 
required by 


carriers as §s 


pow‘ rs 





of the Commission, and finally, that risdiction of 
the Commission being limited to interstate com 
merce was improperly exercis¢ 1 in an order aftect 


interstate and intrastate commerce 


these contentions 


The 


both 
The court briefly dispose 
vered by Mr. Justice 


ing 


in an opinion delt Stone 








first contention was rejected with the statement 
that: 

We may assume without d ling that the commission 
may not determine the amount t t r by eithe 
carrier concerned without g t efore it. But the 
commission is not required by the tern f the statute t 
make such a determination and here it i not do so \ 
determination with respect to nstruction costs was not 
necessary since the pl ( 1 already beet 
established. There could no 1 1 for directing a con 
tribution of operating expens« ! rail carrier was 
ordered to furnish the ent car s¢ It was free t 
establish such rates as it emed nable, subject t 
review by the commis if ecessa Tt only parties 
concerned in the orde uall made vere those before 
the commission: appelle which required to furnish 
the service, and the State f New ‘ I whose terminal 
facilities were thus to be used l ive required the 
presence of one or mort nal efore the com 
mission for the purp f making t rder would have 
been an idle ceremo! Phe tion of the Act 
contended for is unwarranted | inguage and i! 
compatible with it t t n ad t 
tive body with autl ty to f e the exchangs 
interstate traff between rail a ter carriers " 
less formal procedure than prevail n courts of law 
We conclude that the ( d authority t 
make the order and that its findings were supported by 
the evidence 

The second contention was even more briefly 
disposed of by the learned Just who said regard 
ing it: 

[he jurisdiction of t t e wa 
properly invoked A t . ‘ te 
cerned, as well as a pt t whether cart t 
not, may file a compl t mmiceior 
Moreover a complaint t te to the exe se 
of jurisdiction by tl i ! It may of it ws 
motion investigate l t uy tter which n 
be the subject of t 

The final object ‘ lisregarded ot 
the ground that it was a construction of the statute 
too strained to be tenable With respect to it the 
learned Justice said 

The commis ' ver the urriers 
and the facilities by w t ) tion is carried on 
the question is narrowed to whether its jurisdiction ex 
tends to the entire current mmerce flowing through 
this terminal although int: ite part. When we con 
sider the natur und t t] nmingling of inter 
state and intrastat n the difficulty f 
segregating the freight g t h the terminal, we 
think it clear that Congres loving such broad 
language as “the commi sha e full authority to 
determine and prescril tl t id conditions upon 
which these connecting ¢ Il be operated” intended 
to confer upon the commiss ver to regulate the 
entire stream of commerce V here interstate and 
intrastate transactions erwoven, the regulatior f 
the latter is so incidental t 1 inseparable from the 


t 
regulation of the 


cluded in the authority 


by statute 
Mr. Blackburn 
United States, Mr. P. J 
E. Wh 


and Mr. Robert 





nm tar 


properly to be deemed in 


nterstate commerce conferred 


appeared for the 


irrell for the commission 


the railroad 
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Zoning Ordinances,—Constitutionali 
The enforcement of an entire zoning ordin: 
not be restrained on the ground of unconstitutionality even 
though it totally excludes some industries of a harmle 














character as well as those of a harmful nature from res 
dential districts. 
Vill if lL 7 n } 
i/7ik, Sap. Ct. Re +/, 114 
, ' 
The Village Counci Euc 
: ah a ' 
an rdinance ¢ ‘ ning an @la 
tem for regulating and restricti1 t 
trades, industries, apartment hou ( 
sisi Ce Re So eerie eae 
area OI land on wnicn structures we 
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~ 1 ’ 7 7 
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, | | | 1 
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ance wit! cert restrictions the 
cl SS ( b ‘4 to structure i 
able select r lential districts l 
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] 1 ] ° 
less restricted class includes any : 
+ + ] | 
in the most restricted classes | eve 
use classes in the seventh and Ie 
| +1 
which certal uses are altogethe¢ 
the village he height and area 
tain three and ir classes respec 
] } | ~ ‘ 
theory underlies these classificatior 
owned a tract of land of 68 act 
é 
: f 
case ant reverse tne 1é€ci1s I I 
thus holdi: the ordinance to bs 
Che earned Justice eval 
, : 
the law | stating the theory ‘ 
, , 
ition rests, and sat 
Pays! 1 ’ 
seu ‘ Mav are 
ale 4 
great 
have ae ( st t 
aur r 1 tinue t y 
in respe and 
irba! < Reg ‘ 
ail aaaititte , wer 
re so apt that thev 
< ne ry rt € 7 } ? 7 ' | 
} he + ; 
avec . 5 
s t 1 le 
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i tr it treet r Vays 
3 fatally ry and ur 
there is no nsistency. for while t 
stitutional inties neve r . 3 








REVIEW OF RECENT SUPREME CourRT DECISIONS 19 


to meet the new and as: the protection of children from injury’ by sep- 
ate Proaggrce. Py 9 arating dwelling houses from territory occupied 
I a cnanging woric I $s - 


e otherwise. But although a by trade and industry, the enforcement of traffic 

parted, not to the meaning, regulations, the minimizing of contagion from dis- 

t ples, statutes ease, and even lowering of expense in maintaining 

—" tate agg gh streets by thus confining heavy traffic to limited 
areas. 


Whether or not the Court was convinced of 
the wisdom of the legislative policy embodied in 
these acts, or of the soundness of the reasons ad- 
vanced in their support its reluctance to pronounce 
them arbitrary and unreasonable to the point of 
unconstitutionality is shown by the following lan- 
guage of the opinion: 

If these reasons, thus summarized, do not demonstrate 

the wisdom or sound policy in all respects of those re 


ested that a helpful clew 
nality of such ordin- 

he application, by analogy, 
Sic utere tuo 

ted out that the 

e were often con- 
conduct constituted a 


the wrong strictions which we have indicated as pertinent to the in 
barnyard quiry, at least, the reasons are sufficiently cogent to 

ition for zoning preclude us from saying, as it must be said before the 
ve judgment must ordinance can be declared unconstitutional, that such pro- 


visions are clearly arbitrary and unreasonable, having no 
substantial relation to the public health, safety, morals, 
wr general welfare. 

The concluding expressions of the opinion, 
however, leave some doubt as to whether every 
separate provision of the ordinance will stand the 
test of constitutionality if brought before the Court 
in a proper proceeding. This limitation on the 
scope of the decision is expressed in guarded lan 


w of decisions 

effect were 

e the dangers 

overcrowding. 

r n proceeded to the precise 
case, that 1s, 


etely prohib 


reas of indus- ; 
dangerous 8Uage as follows: 
eae uestion the Where the equitable remedy of injunction is sought, 


"wR - hes as it is here, not upon the ground of a present infringe- 
ns ! ninating obser ment of a specific right, or of a particular injury in process 
of actual execution, but upon the broad ground that the 
mere existence and threatened enforcement of the ordi 
reby happen nance, by materially and adversely affecting values and 
sstries will be curtailing the opportunities of the market, constitute a 

wr danger- present and irreparable injury, the court will not scrutinize 
ee more then its provisions, sentence by sentence, to ascertain by a pro 

laws which cess of piecemeal dissection whether there may be, here 
and there, provisions of a minor character, or relating to 


terms of 


general terms so , 

turn out to be matters of administration, or not shown to contribute to 

, i. oo sen, the injury complained of, which, if attacked separately, 
will not put might not withstand the test of constitutionality “a 
dity. Such It is enough for us to determine, as we do, that the 


ordinance in its general scope and dominant features, 
so far as its provisions are here involved, is a valid 
exercise of authority, leaving other provisions to be 
dealt with as cases arise directly involving them. 

And this is in accordance with the traditional policy 
of this Court. In the realm of constitutional law, especi- 
ally, this Court has perceived the embarrassment which is 
likely to result from an attempt to formulate rules or de 


e tact that, in 
such insensible 
ing readily dis- 
gislation. In the 
epared to say 
the general 

tries of an in- 


bed class. It . . - 
respect “passes cide questions beyond the necessities of the immediate issue 
ae. : re t has -ferre fo , . fa o " 
; asneter of 6 It has preferred to follow the method of a gradual ap 


proach to the general by a systematically guarded applica- 
tion and extension of constitutional principles to particular 


restrictions of the , 
cases as they arise, rather than by out of hand attempts 


P ‘ 
n in the case 








excluding from to establish general rules to which future cases must be 
cy oon fitted. This process applies with peculiar force to the 
ep toga anal This solution of questions arising under the due process clause 
hor en saga sop an of the Constitution as applied to the exercise of the flex- 
Bt gugbeetibte Ppa eagles 00 ible powers of police, with which we are here concerned 
i \ tne creation e 
ntial districts. from which busi- Mr. James Metzenbaum argued the case for 
* ng hotels, and apart- the village authorities and Mr. Newton D. Baker 
= GENRES Ne Geer for the property owner. 
e state courts ” 
which broadly 
, ¢ which deny it Statutes,—Daylight Saving Law,—Validity of 
. t nd it 1s very apparent A state statute fixing daylight saving time is not un- 


g tendency in the direc- ane : . . : 
ihe constitutional as inconsistent with a Federal Statute requir- 


ing standard time to be controlling for certain specified 


was then devoted to 
ns of the state *“™ 
them which has led an Massachusetts State Grange v. Benton et al., Adv. 
rts to hold valid -Op. 211 Sup. Ct. Rep. Vol. 47, 189. 
ng embraces a This case arose on a bill in equity to enjoin 


tend to bring certain officials of the Commonwealth of Mass 


lice power, achusetts from assisting in carrying out the pro 
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visions of the Daylight ngs | enacted in that lity commenced or prosecuted agait 

state. The complainant different and uncon ws . su y citizens OF anotner sta 
P - ‘ F zens Or subjects Of any oreign State R the 

nected interests and alleged iri Ways in while trial court had n and shou . 

the law affected them. It the Low e proceeding ison 

of Hadley that failure to comply ith the statut Che argument for the appellant 

4 . 1 + . + ’ ] 1 t ‘ mi 
will cause it to lose claim to certain state aid y Mr. Frank W. Morrison. The 
for its schools. Phi ther Col inants alleged to hear further argument. 


merely indirect interests affected by the act. Man: 

alleged that it made it mort tly for him to Taxation——When Property is in Interstate Com- 
employ labor, that hi vned | on both sid merce and not Taxable by State 

of the New Hampshire bound that railroad Timber is not subject to State taxation when it is 
in New Hampshire operate their trains on standard  pejng floated down a river pursuant to a contract for 
time and that adjusting hims to both standards delivery to interstate carriers at the mouth of the river 
causes him worry} nd financial ; The com because it is in interstate commerce from the moment it 
plaint of Snow was that her cl ren had to get starts even though the vendor retains the power of diverting 


up an hour earlier to § t and henct it elsewhere. 
bh a Az. Dee ae that en whose hu 
lost an hour ee A ‘ hose hu Hughes Br Timber Co. v. Mini 


‘ . | emn! Pa ‘ iad ta th 
ong met Rage bee a ee a oe 214, Sup. Ct. Rep. Vol. 47, 17 
yoth standards of time in their heads —_—, . , 
+1 The treasurer of Cook Count Mit 
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JOHN HOWARD VOORHEES 


The Association’s New Treasurer 

lhe Association’s new treasurer, Mr. John H 
Voorhees of Sioux Falls, S. D., is the third mem 
ber to fill the office during the Association’s entire 
lite of approximately forty-nine years. The first 
incumbent was Hon. Francis Rawle of Philadelphia 
(1878-1902), and the second was Mr. Frederick 
IX. Wadhams, whose lamented death created the 
vacancy which Mr. Voorhees was selected to fill 
it the recent Birmingham meeting of the Executive 
Committee of the Association. Mr. Voorhees was 
born at South Branch, N. J. on Feb. 20, 1867, and 
was educated at Rutgers College, receiving the 
degree of A. B. in 1888 and M. A. in 1891. He 
married Bessie A. Tabor of Sioux Falls on June 
5, 1894. He has been a member of the firm of 
Bailey and Voorhees since 1891. He joined the 
American Bar Association in 1896, served on the 
Executive Committee 1912-15, and has long been 
prominent in its activities. He has also been active 
in the Conference of Commissioners on Uniform 
State Laws, of which body he became a member 
in 1907. He is at present chairman of its com- 
mittee on legislation. In 1897 he was Secretary of 
the S. D. Bar Association. He is also a Phi Beta 
Kappa. His selection at Birmingham was by unat 
imous vote of the Executive Committee. 
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COMMITTEE WORK AND BAR ASSO 


CIATION ACHIEVEMENT 

It is a pity that some effective way has 
not been found to make laymen better ac 
quainted with such facts as those set forth so 
convincingly in Mr. Guthrie’s recent address 
before the Chicago Bar Association, printed 
in another part of this issue. They would re 
move a good many wrong impressions and 
give the public generally a clearer idea of 
the work which Bar Associations are doing 
today. This, in turn, would eventually mean 
better understanding and more 
operation. 

Of course a large 
intelligent laymen know in 
that something is being done and are quite 
willing to concede that in recommendations 


effective co 


the more 
way 


ot 
veneral 


number 


as to judicial candidates, and perhaps in 
other ways, the associations are rendering 
useful service. But few have any idea of the 
extent of their activities o1 the actual ex 


penditure of money and per uniarily uncom 


In good 


utine of important As 


pensated service causes which is a 


part of the regula 
sociations. Mr. Guthrie’s account of the 
work of the Association of the Bar of the 


City of New York de 
he lars 


organization in th rea 


with the leading 
of the coun 


ot Cicy 


try. But the outline of activities which he 
gives represents substantially what other 
large Bar Associations are doing and what 
many no doubt of the smaller ones, within 


the limits set by circumstances, are endeavor 


I! 


iz to do. 
The average 
clined to think the Bar 


} 


who ts usually in 


is not doing anvthing 


YViman, 
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particular to deal with unworthy member 
of the profession would, we imagine, be a lit 
tle surprised to hear that last ye: \ssi 


ciation of the Bar of the City of Ne Y ork 
appropriated $17,000 for the work 
Grievance Committee alone, and that dur 
the past fifteen years it has spent over 
O00 on this particular phase of its wor 


iN 
\nd, as every lawyer knows, this ibu 
tion, considerable as it is, amounts to very 
little in comparison with the services which 
members of the Committee and others con 
tribute gratis to this important worl 

The businesslike organization | eans 


of which the Association attempts to deal 


with this problem would doubtless also at 
rest the attention of the laymen. he As 
sociation,” says Mr. Guthrie, ‘“‘maintains in 
its building an office suite of several rooms 


which is open every business day and its cut 
rent work of receiving and investigati 
complaints is there transacted. It mai 
a paid staff whose time is exclusively de 


to the work of the Committee. The office is 
in charge of the attorney for the committee 
and his force consists of two assistant at 
torneys, two clerks and two stenographers 


\t times the number of complaints necessi 


tates the employment of a third assistant at 
torney. In addition, an experienced law 
stenographer is employed to report the meet 


ines of the committee. The committee als 
frequently avails itself of the services of 
members of the Association in the presenta 
tion and prosecution of trials before the 
referee, which are often protracted, and be 


lore the Appellate Division upon presenta 
tion of the 
members serve without compensation 


During the past fifteen ye 


reports of the referees 


hese 


) ] > 
Result ars 


the committee has investigated over 14,000 
complaints, and during that period 201 at 
torneys have been disbarred, 57 have been 
suspended and 41 have been censured 
ceedings instituted and conducted by th 
\ssociation. 

The layman would be equa S¢ 


and enlightened, we venture to assert, if he 
should read of the important thing ic] 
the other committees are doing 
the profession but the public. These tl 
are all definite and the mere mention of them 


1 


is enough to show how really vital 


Al 


\s for the members of the Bar, we should 
say that the most significant thing in this 
address is its emphasis on the importance 
of the committees as the real working bodies 
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the Assoc l, in c nsequence, on 
they « iplish when members 
ce thei usly. This is, of course, 
wis ( res and it is no less so in 
oan The men on the commit 
s are the make the achievements 
the Asse yossible, and no amount 
discussion 1eral meetings, neces 
mite e, can furnish a substi- 
te for the ors of those who devote 
time an on the special sub 
s assigned them. 
The preset utstanding character of 
creat As f which Mr. Guthrie 
» worthy stinguished a President, 
eputation e and all over the coun- 
the substantial achievements to its 
dit, are iin, so many tributes 
sustaine ent « nittee work. 
LIVIN E LEGAL LIFE 
No age ut its striking examples 
en who | een willing to renounce 
rvthing 11 ead the contempla 
life, the us life, the philosophical 
the life h the cultivation of virtue 
le supreme nd various other kinds 
fe which to particular minds and 
eraments there is no mention of 
ch we ar made in history of any 
ho res hi seit to lead “the 
ife, S ch was capable of fur 
ig an onduct sufficiently dif- 
to make rth while. The reason is 
less to be | in the fact that in other 
es the de vhich law made on the 
e and attent f the individual were too 
nplace e to stimulate the mind 
uggest t sibility of real discipline, 
ell as r yprobation which 
suspect ¢ ( found not un- 
Sing 
The si set be different 
jud the article on “Lib 
he | Power: or Rules for the 
Life her page of this 
he is gathered trom va 
sources s types regulation 
ch the ( day finds him 
exposet rs states and which he 
duly s f he would attain the 
if leg 9 lo familiarize him- 
h all t tutes and decisions is of 
se tas the average man will 
unde Sut it is not of the aver 
in we aré ing at present; rather 
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of the man who has caught a vision of the 
the simple 
spirit fired 


immense difficulties of leading 
legal life today, who feels his 
with the desire to attempt it, and who holds 
that no effort is too great that will bring him 
even measurably towards the ideal. 
However, we need not assume that he 
will lack assistance in an effort which is ap 
parently so sure to fire the public imagina 
tion and stimulate a following. It may 
true that at present the multitude of rules 
for living the legal life are scattered and 
buried in statutes and decisions. But there 
is nothing to prevent some enterprising pub 
lisher from bringing out a five-foot book 
shelf containing an up-to-date compilation 
of the principal rules for legal living, and for 
making arrangements to supply the annual 
supplements which the legislatures and com 


be 


missions of various sorts will doubtless con 
tinue to render necessary. Equipped with 
this modest library, and with arrangements 
for professional opinions from lawyers where 
problems appear to present themselves in 
the text, almost anyone, with nothing else in 
particular to do, ought to be able to make a 
fair start. 

On another page of of the 
JOURNAL, curiously enough, we find that the 
impulse to supply first aid to the legal life, 
as far as particular occupations go, has al 
ready produced substantial results. ‘Law for 
Cleaners. Dyers and Laundrymen,” and 
“The Miller and the Law,” two recent pub- 
lications mentioned in the Current Legal 
Literature Department, represent a growing 
class of books which seek to inform the fol 
lowers of various occupations as to certain 
rules that govern them. And in this connec 
tion the attitude of the government as rep 
resented by the Federal Trade Commission, 
with its function of telling business men what 
is permissible, is worthy of mention. But these 
attempt to cover only a small part and pet 
haps the least difficult part of the field of 
legal living. What appears most important 
is for a man to know how to conduct his pri 
vate affairs so as to conform to the rules of 


this issue 


the legal life. 


» of this issue readers of the Journal will find 


re gard 


On page 


an announcement of what we as a very Satistactory 


binder for the current numbers. Many members will no doubt 


be glad to preserve them in this way and we suggest that those 


who are interested turn to the announcement in question and 


secure further details 
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= pa 


President of the Association of the Bar of the City of New Yor 
R. President and Gentlemen of the Chicago Bar State Bar Ass ition, | was given a1 1 by t 
Association: I appreciate f course, that the French Bar in Paris, and I was ther I it sur ! 


compliment evidenced | your invitation and _ prised to find that the talented leade1 
this sumptuous reception and cordial welcome is to of the Paris Ba Salle, as well a > Frencl i 
the office I hold as President of The Association of Premier, the famous M. Poincaré himself. who hon . 
the Bar of the City of New York and not to myself ored me with his presence, read their 
individually. Nevertheless, I am very proud that I and as I was called upon to reply 


happen at this time to be the President of that Asso read my address \fter the recepti 

ciation, and that I have thus the privilege of enjoying me French friends what the gene 

your hospitality and epting on its behalf the fra lrance, and they said that on all in 

ternal greetings which you so gt fully tende1 when a speaker was expected to give attention t ; 
You will excuse, I beg, a personal explanation the form as we is the substance of what he i ' 

at the outset of my reason for imposing upon you, discuss, Frenc rators generally prey 

as some might look upon it, the burden of listening their addresses, because they had 


to a written address \ friend mine in New York disappointing experiences with orat 


well-known at your Bar, kin lvised me not to able and eloquent, could not avoi é 
follow on this occasion my usual practice of pré pointless, or illogical when speaking « 


paring and reading what I had to say at important I understand that it is the almost invariable practice 
functions, but to trust to your spirit of fraternity and of M. Poincaré in | 


1 ' 
f ‘ } 


the inspiration of your goodfellowship to find the ind he is one of the most talented, eloquent and r 


important political addresses 





necessary expression of my view He urged that men at the Frencl ar, and is able e Ss re 
an hour’s address, which I knew President Boyden peatedly demonstrated, to improvise at 
expected of me, if made extemporaneously without tice has been on formal and importa isions t 
notes would be much more effective and less weari prepare and read his remarks. My |] riends 
some; that it would be listened to more patiently, and further informed me that there had tr 
that if I could interpolate some funny stories and _ dition among the French that it was 

jolly you a bit from time to time, I would have very ment to an intelligent audience to let it a that 
much more success than if | followed my usual speaker had carefully prepared what he bout 
inclination to treat serious subjects seriously, esp say to them, because they could then assume that it [ 
cially so in this instance as P1 lent Boyden ha vas the result of mature study and 

written me that I was to be the only speaker such worthy of more consideration than if it were 


This incident leads me to recall by way of further being improvised on the spot In this the Fret 
» ina Frencl believe they are following the tradition of th Iden 


explanation what I read many years ag 
book containing an anthology of French forensic ora age of Roman oratory, for it was the 1 


tions, and the preface of whicl ided orators into Hortensius and Cicero thus carefully to pret 

three classes: first, those who had genius and could read their important speeches. I: 

rely with safety upon improvising on the spur or informants remarked that every educate 

inspiration of the occasion, as notably was the fact always bore in mind the admonit ft the 


with M. Viviani; secondly, those who wrote out and Boileau, who said, in his “L’Art Poét 
memorized what they had 1 iy, and thus were Vingt fois sur le métier remette; 
afforded the gratifi ition of impressing their hearers Poli le sans cesse et le rep 
with the notion that they were being inspired at the 4 joute 

moment and belonged to the first or genius class AI ar ace 


. ; : : Most o u will readily reca n 

and, thirdly, those who prepar: vith care, and fre er 
. age : . was extremely proud of the reputat t ‘ 
quently with delight, in the quiet of their studies, and (aie os Se stage 
. lt” 4 : established in society of being able, thi 
read what they had thus laboriously worked out. Four : : , a ' 5 
; ; to improvise brilliant and very witty epig : 1 
years ago, when I was President of the New Yorl , > an 
: the spur or spark of the moment t it is S 
"Address delivered | A tion at und interesting to note, as is current rted, tl 

quet tendered the Pres the I A ssox n of the City of ; . : ’ 
New York on Nov 1¢ 19 among tne | € that Bvyrot ert ft ¢ 
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beet s tl e hundred and twenty 
drafts of s supposed brilliant improvisations 
D sked how long he had 
spent S mous tribute to Eng- 
ind 5 every schoolboy de- 
lights to 1 mely, “ 1 power, to which, for 
purpose f en conquest and subjugation, Rome, 
in tl ¢ S to be compared; a 
el tt ver tl urface of the whole 
slobe essiol nd military posts, whose 
morning t, foll ng the sun, and keeping 
om] e earth with one con- 
tinuot ( the martial airs of 
England Webster replied that it had taken 
him twent rk out its final form 
I | t the remost of our most 
talent p \ that 1s, Depew, Wicker- 
snam, J re endowed by Provi- 
lence memories, ardously and system- 
tical] lhood, and that they 
wou an audience as this 
at any 1 t functior thout careful preparation 
f the ¢ for 
Het ncluded that no apology is needed 
to thi r reading the address that I have 
care ere to-night as the 
spokes! tor the Bar of the City 
M nother personal note without, I 
trust the impr f an affectation on 
my part u to give 1 your attention and 
not ( hether out of polite- 
ness with my views. 
\pplause inavoidably consume some of my lim- 
ed tit put iditional strain on 
your polite patience, and it would perhaps, in mental 
nf tempt me to interpolations 
hought out and which | 
might afte regret This is the converse of 
he age rism about the brilliant thoughts that 
me t 1 riding | e in a cab. 
| ive n a member of the New York Bar 
for forty 1a half years, and a member of The 
\ssociatio1 f the Bar the City of New York for 
forty-five luring the first thirty years of my 
professiot er, I had 1 h to do with members 
of the | ir: vas frequently in your city, 
nd I had f relations with many of your then 
leaders M rm, for example cted during that 
es as } York counsel for the 
Illinois | ~ \t on and Santa Fe 
Railroad ( reorganize | the Union Stock 
Yards ¢ 1 States Rolling Stock Com 
1\ t S | S iny the People’s 
Gaslight Company, the Chicago Breweries, 
é ns se argued im 


portant a1 resting cast r these clients, relating 


» « sing tion with interests 
locate shall ou by attempting 
) the s to-night \fter an 
senct é If urn to Chicago to 
eet s R kle returned after 
his twent sleep in Washington Irving’s ro 
mance ew new leaders, new 
thought, new views of life, 

ew é ssion is interesting 
ind ve y brings before my 


the silent 


Ve 
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hollow of the past,’ as Lowell phrased it, and the 
flood and ebb of the tide of professional activities 
The feeling has overwhelmed we when I am inclined 
to reflect that, since I gave up active general practice 
and devoted my time and efforts entirely to counsel 
work and cases involving really interesting points of 
law and to public service as best I could do so through 
\ssociations in their useful and beneficent fields 
of work—the thought has sometimes gripped me, when 
in reminiscent mood, that I have been drifting into 
oblivion some years before the inevitable end that at- 
tended even the “mute, inglorious Milton” of Gray’s 
But though I lost meantime materially of 
men call treasure, and the Gods call dross,” 
I at least found more time for the pleasures of liter- 

ature. 
I knew many of your leaders of forty-odd years 


Bar 


Elegy. 
“what 


ago—some of them when in their prime. I recall 
with delight my association with them. At first I 


was inclined to mention no names at all to-night for 
fear of omitting some | ought never to forget. The 
psychologists tell us that the forgetting of names is the 
first and earliest sign of age or mental decay. How- 
ever, I cannot resist the temptation, as well as the pleas 


ure, of mentioning those I do recall with affection 
and esteem. I well knew in the course of my then 
intensely active professional work, Benjamin I’. Ayer, 
John N. Jewett, William C. Goudy, Wirt Dexter, 
John P. Wilson, Frederick S. Winston, John S. Miller, 
George R. Peck, Judge Moran, Levy Mayer, James 


I. Meagher, Julius Rosenthal, John J. Herrick, and 
later his partner Boyesen, and Max Pam, to mention 
ynly some of those who have passed away, who were 
my friends, but to whose names, alas! the fatal 
asterisk has regretfully now to be affixed. They were 
verily a group of lawyers of whom in varying degree 
any Bar might well be proud and ought to cherish 
in its memory, as I fervently do. 

I! am also filled with melancholy by the reflection 
that, of your leaders of to-day, Silas Strawn is prob- 


ably the only one I can call by the sweet name of 
friend. Few of you probably had ever heard of 
me when your President wrote his gracious invitation 


to the President of the New York Association in such 
warm terms of fraternity that I had to accept, and 
very few of you ever saw me before to-night although 
thirty-five years ago I was a more or less familiar 
figure in Chicago legal circles. This is depressing, 
and tends to make me feel that I am getting to be 
an old man. But I am not at all discouraged by 
the obscurity that has thus overtaken me, for I find 
much more to do of public service and of things worth 
while being well done than ever before, although with- 
the publicity which is the baneful rage of today 

! must now turn to the subject of my address, 
Bar Associations, and naturally shall discuss, 
as an exemplar, The Association of the Bar of the 
City of New York, of which I have the honor to 
be President. It is the oldest bar association in this 
country and has, I may affirm, long been the premier 
association of its kind in every sense of that term 
Its organization began in December, 1869, and it had 
no peaceful origin. As its talented historian, Mr 
Edward W. Sheldon, has well said, it was formed at 
a time of great public demoralization and to “remove 
abuses in the administration of justice which threatened 
the foundations of society, and which not only involved 
the city and state but had as well supreme national 


out 
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significance.” In adopting its constitution in February, 
1870, it declared in memorable words that 


The Associatiotr 1 t the honor 
and « t the ] tivate s 
inter 1 i f S . 
ne in promoting the due Iminictration ¢ wistice 
re ; . ae . ‘ 1 7 wren 
[The then leader of the ew York Bar, V\ 1 
‘ . . +1} swct eis lant « ] . 
M. Evarts, was chosen a e f é ent and served 
in that office for ten eal longer than anv other 


president. The general rul nce has been for the 
President of the Association t erve ! two terms 
of one year each, except that nes C. Carter serve 
five years and ex 
ersham three years. 

Its extensive quarters, extending ror Forty-third 
to Forty-fourth Street in the City of New York, hav 


become a most valuable property vhich by reas 
of its central situation must be continued as the loca 
tion of the Association [It maintains there a large 
and noble building containing many reception rooms, 
a large auditorium, many meeting and committee rooms 
and a law library exceeded in size and in literary and 
research value only by the law librar f the Harvard 
School. It likewis« ns the adjacent | 


on the east called the Bar Building also 


Law 


from block to block and is mostly tenanted by law 
vers. Both properti ire now a ed to1 
at $2,550,000, an increase of $255,000 er last yea! 





the library was valued o1 r latest ilance sheet 
of April 30, 1926, at $385,24 ir trust funds then 
amounted to $848,490 tly il purpose 
trusts, and our total et were $00,964, as 
against then | litie $1,910,575 
representing real estate mortgag et The cost 
of maintenance and operatiot building and 
library is fully $200,000 per annutr Our member 
ship is now 2,688 act I 774 Ci 


members who pay « 129 iry and ex 
empt members who pa é 

Of the trust funds two call for irticular met 
tion. Several years ago, William Ne Cromwe 
one of the most t nte succe ful an pu lic 


1 


spirited of the leade1 f our Bar, made to the 
ciation the munificent donation of $130,000, in order 
that the income therefrom might be used for 
general purposes 
S. Harkness of our city mad noble gift to us 
of $150,000, in order that 1 ht | e funds wit 
which to assist material egal Aid work 

1 1e principal point is tl umount of \ 
But the princi 


uable research work and publi ce done v ¢ 
committees, of which we have t ty-six standing 
committees and twenty-eight ( al committee 

The prestige and glory of th ociation spring \ 


from the work of these mmit s, on which five = ce] 


hundred members serve The ar nt of voluntary 
labor contributed by these law s, who are inc 
active practice and of the | ute 1 the 
community for learning and character, is simply n 
prodigious, and evidences the underlying and true 
spirit of public service to wl ledicated 
ourselves and which inspires tl laborious, cot ! 
petent, patriotic and unselfish services ( 
In a recent letter writte1 tis Marshal 
a distinguished leader of our B lated Octobs 


and addressed t the P 1dent f the New 


Lawyers’ Assoc { n, he gave a 


21, 1926, 


York 


County 
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censured i1 edings instituted and conducted In my opinion the work of the Grievance Committee 

- ' alone in and of itself is an entire justification for the 

gi : ; existence of this organization And while I know 

ihe nut i meetings the committee held that the necessary expenses of that committee have been a 

each year ha raged 56, and there have been as heavy burden upon the finances of the Association, it 

: 174 , would, in my judgment, be a serious public misfortune if 
many as 104 ngs in one year. Its regular meet- a ; 

ott . _ , ad vite - the work of the committee should be terminated or its 

ings art \ hursday trom Septe mber 15th activities seriously curtailed. When it comes to the 
to Tals lst nal meetit os are held whenever prosecution o! these cases not only do the members of the 

: = —_ = eres committee give a great deal of their time and attention 

require il es lly sS¢ ns are heid trom , , , : ' 

i ; , to the investigation and formulation of charges, aided by 
Va.! nree t ys consecutively heir most efficient attorney, Mr. Chrystie, but when it 
f u to ‘ mplaints under comes to trial many members of the Association give their 
, ‘ fully , valuable services unremunerated to the active prosecution 

; - : petals ete’ Meiees<rgs of the cases. They do this as a debt they owe to the pro 
sidere to its merits fession. There is no class of litigation that comes before 
Last vea 1.4 unt we received and i our court to which we give more conscientious attentior 

' . more painstaking investigation than these disciplinary pro 
vestigate e! ( ili percentage Al 3 ; all ee 
aos ceedings. We love our profession. We hold it in the 
of these y evidence OI! highest regard. We are jealous of its honor, proud of 
warrant WI t it the dutv of the its achievements, anxious and oppressed by charges of 
committe tice to proceed wrongdoing Disciplinary proceedings are not con 
<< “a 2 , ned to any one class or race or nationality or previous 
HAISt ‘ : ‘ KEewise its duty condition. The list includes the young, when justice is 
to protect { ent and honorable often tempered with mercy, and the experienced who sin 
lawvers ul! accused misconduct and not to with they eyes open, the successful from a financial point 
ee 7 } of view and the unsuccessful whose necessities often drive 
bring { IVE charges which : - * 
: “a - ; them to forgetfulness of the difference between meum and 
are unl ina wilh Cal € proved, tuum, the native born and the foreign born. The sole 
The ext f conducting the business of the question m each case is, has the respondent violated the 
Grievance ( ttee has been for many vears a ethics, the standards and the obligations of a high-minded 
' a and honorable profession. We have cleaned our own house 
Cav ¥ ; ‘ oe . ssociation, whenever we have found a mess of dirt in it, and with 
amounting ir t yver $17,000, and during the the aid of your Association, we propose to continue in that 
past fitteen y to over $200,000 Che Association disagreeable but necessary work 
maintains Iding lit of several \nother important committee is our Judiciary 
rooms, wv en eve ess day. and its Committee, on which I served for sixteen years, 
current worl receiving a1 nvestigating com- and as its chairman for fourteen years. Its mai! 
plaints is tl transacted. It maintains a paid duty under our by-laws is to investigate and con 
staff wv e t exclusively « ted to the work | sider the fitness and qualifications of candidates for 
f the commit he of is in charge of the appointment or election to judicial office and to 
attorney for t mmittee, and his force consists of report thereon to the Association for its action. Its 
two assistant attorneys, tv lerks and two stenog- duties are at times very arduous, and conspicuously 
raphers. A s the number of complaints neces- so have they been this year, for the investigation 
sitates the e1 ment of a third assistant attorney. then made involved an immense amount of labor 
In additio1 experienced law stenographer is for several weeks, and the report of the committee 
employed t rt the meetings of the committee. dated October 20, 1926, and approved and adopted 
The committ frequently ils of the services by the Association, is a model for such reports. | 
of memb« \ssociation in the presentation have accordingly brought with me a printed copy, 
nd prosecut f charges at the trials before the and have handed it with some pride to your Presi 
referees, whicl ften protracted, and before the dent for future reference and study. The services 
\ppellate | n upon presentation of the reports of this committee have contributed much to estab 
‘ the referee ese members serve without com- lishing and upholding the high prestige of the Asso 
nensation ciation throughout the City of New York for fear 
The cl the Gri e Committee isin less and uncompromising judgment and _ just 
constant t th its work, and his duty entails impartiality. 
almost dail ttention to pending complaints and For many years the Association and several of 
conferences ther members of the committee, its committees have been endeavoring in every prac 
with its att nd his assistants, and with com-_ ticable way to promote reforms and improvements 
plainants and 1 ndents and their representatives in the criminal branch of our legal system, and for 
So engrossi1 the work of the chairman of this more than a quarter of a century our Committee on 
committee tl Mr. Howard Townsend of our Bar, the Amendment of the Law and, since 1911, our 
a cultivated 1 ndependent means, for twenty Committee on Law Reform have studied and re 
four years it nd indefatigable chairman, was peatedly urged reforms in criminal law and pro 
compelled for many years to devote himself almost cedure The unprecedented increase of crime 
exclusively to t business of the committee. Not following the World War and the growth of the 
only do the ers of the « ttee give much population of the City of New York led the Asso 
of their time in attendance at its meetings and hear- ciation to create at first a special committee on 
ings, but t stantly required meantime to criminal law and its administration, and later our 
study records and examine voluminous documents constitution was amended so as to provide for a 
submitted { considerat permanent standing committee of fifteen members 
Mr. Just rke, the Presiding Justice of the under the title of Committee on Criminal Courts, 
Appellate D n of our Supreme Court, which is law and Procedure, with broad jurisdiction over 
ur highest late tribunal, on the occasion’ the subject of crime, criminal law and the adminis- 
f the celebratior few years ago of the semi-_ tration of justice in criminal cases. It is the duty 
centenat f t Association. among other things, of this committee to examine all measures brought 


before the Legislature, the Congress, or the Munici 
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pal Assembly which primarily concern the criminal 
law, to promote or oppose the same whenever, in 
the judgment of the mittee, any such action 9g 
shall be required, and to exar projects for 


change reform in 
not pending | 
due action thereor 
charged with the « 
working of the crimin 


or 


District and of making 


tions and studies of cr 
mission of crime and 


administration and e1 


most active and efficient 
Ass 


committees of the 
teen members, by 
study, is especially qu 
mittee and undertake 
Ex-District Attorne 
present chairman 
Among the fif 
standing committee 
District Attorney of tl 
Jerome, Mr. Perkin 
have served Unite 


1 


tee! 


as 


yeTore an 


] 
luty 
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omyt 


npetent, 


judges, prosecutor 


rounds 


ot crit 


City would be ren 


minal | 1 procedure wre effectivel 
egislat y, and take romptly puni 
comt is further: ever, recently 
I pser g the practica 1 the condit 
I First Judicial criminal courts 
from tit nvestiga so far as thes 
iditions ré¢ 9 the com District Attor 
to the « iw and its being done and 
rcement one of the investigations < 
t x standing of the indictme: 
( 10n ho its ni 1dvice oft counse 
ract experience and There t 
lif t such aco embers I 
it ed upon it n the crimin 
Cl -erkins its ney and chat 
ndoubted é 
‘ g ! +1 1 rning’ 1 
e thre e served as less frequent 
t ew York (Mr criminal court 
Mr. W ! n). two wl critics apparent 
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administration f oove! t 
ment depends mu etency and fficien¢ 
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quently outli t year in the address of the lat- 

ter’s President, Mr. Roger Sherman, of the Chicago 

Bar, we likewise are justly entitled to be proud of 

| h much lies before us yet to ac- 
t 


I t attempt to conceal our de- 
p our hand to the plow, to 
I igh ndards of admission 





to preserve and justify our 
n of being, not merely in 





ame it ty actual service 
rendered, the | er Bar Association of the United 
states, oO! Russell of Killowen once de- 
clared to o1 my predecessors, the premier Bar 
\ssociation of the world. I bring you across almost 
half a continent the fraternal grasp of hand of the 
New York A and assure you of its spirit 
f emulat esi llaboration with 
u in eldc 
The ( standing com- 
ttees t eference should be made, 
namely, our ( ttee on Courts Limited Juris 
diction and ou mittee n Legal Aid Both of 
these committ | principally with the Munici- 


pal Court of t t f New York, whose original 
l t ses involving one thousand 





ollat r |e ent cases. Since our legis- 
ture « ( cs dlords to exact 
hat tl ike a prey of the neces- 
sities of the | ts jurisdiction has been vastly 
extended, to si extent that we are now grap- 
pling with e and urgent problem of con- 
gested calet the delay which generally in 
these poor 1 rts spells nothing less than a 
denial « Ve reg t delay in these 
courts as a ¢ f just reproach to all of us 
I do 1 long the appellation 
“noor met ince to my surprise I was 
ecent! gave offense to men of mod- 
erate meal I t resort thereto for justice 
d who resent ng classed as “poor.” 
With us t [unicipal Court is really a great 
icial h forty-eight justices and 
twenty-f d it is the only court 
f justice | ge proportion of the popu 
lation of the | New York, a population ex 
e o that nations today and more than 
l I ] he United States 
vhen the Cor tior f the United States was 
lopte 
We are tal great interest in this court, 
ind I wa before y his evening its 
work and tl f our Legal Aid Committee 
because | | that u are urselves grap 
pling with the problem, which was called 
‘Justice and tl r’ in an interesting and gen 
erally a N 3 sued in 1919 by 
Che Cart é n f the Advancement of 
Teaching 
Wea é the condition of 
ngestion it of unreasonable delays in 
this Municipal rt, which are due not to the 
stices tl but prin ly to the lack of 
facilities and tl lequacy of court rooms in 
hich to t é The principal blame is 
stly att t the ficials governing the 
City and pa Mayor Hylan’s adminis- 
tration, for the ficer presiding last Wednesday 
orning at ( f what we call the Board of 
Sinking Fund Commissioners, in answer to my 
irgent plea for immediate improvement, justly re- 
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plied that I ought to realize that the deplorable 
conditions now existing were inherited by the 
present administration of the City of New York. 
That this problem will shortly be solved I fervently 
hope, and its proper and wise solution will in great 
measure be due to the untiring and self-sacrificing 
services of our Committee on Courts of Limited 
Jurisdiction. 

Mr. President and Gentlemen of the Chicago 
Bar Association, the present system of government 
will not long endure if the poor in our populous 
cities ever become convinced that they are being 
denied prompt redress and protection and are thus 
placed at an unjust disadvantage in securing their 
legal rights. This conviction would inevitably gen- 
erate a bitter feeling of resentment and disloyalty, a 
sense of which would involve grave danger in any 
democracy. The masses must be made to believe, 
or rather to continue to believe and trust, in the 
wisdom, fairness, promptness and impartiality of 
the practical administration of justice and the en- 
forcement of the laws. Of course, Legal Aid So- 
cieties help in their field; but a tradesman or 
mechanic who is not poor is generally too proud to 
appeal to a more or less charitable organization. 
Legal aid of the character furnished by The Legal 
Aid Society of the City of New York and other 
similar societies, of which there are now seventy in 
the United States and Canada, directly tends to pro- 
mote among the poor respect for the law, belief in 
the impartiality of our legal system, confidence in 
our institutions, and loyalty to the government, and 
hence to make them good citizens. As has been 
very truly said, “the first duty of society to the 
poor is not to give them charity but to secure them 
justice.” This cannot be more effectively realized 
for the poor under modern conditions and in large 
industrial and congested industrialized communities 
than through the prompt administration of justice 
in courts of inferior jurisdiction and also through 
the help afforded by legal aid organizations. 

In the closing paragraph of the notable bul 
letin, entitled “Justice and the Poor,” issued by the 
Carnegie Foundation, to which I have already re 
ferred, the author, speaking of Legal Aid Societies, 
said: 

The ends which they seek to attain are of direct con 
cern not only to the fair administration of justice, but to 
the well-being of the nation. It is of high importance that 
such development be encouraged and supported, not for 
the sake of the legal aid organizations themselves—they 
of themselves are nothing—but because in them, with all 
their faults and weaknesses, is contained our best immedi- 
ite hope for a realization of our ideal of such an equal 
administration of the laws that denial of justice on account 
of poverty shall forever be made impossible in America 

I had hoped that I would discuss to-night the 
public service rendered by lawyers, which is after 
all the chief glory of the American Bar, and I had 
also hoped to be able to review the very important 
subject of the proposed compulsory incorporation 
of the Bar and the criticisms which have been made 
of the voluntary Bar Associations throughout the 
country, but I find, much to my regret, that I shall 
not have the time to do so, except to tell you that 
the subject has been exhaustively considered in the 
City of New York, and that both the Association 
of the Bar and the New York County Lawyers’ 
Association have decided against the project by 
most impressive votes. The Association of the Bar 
asked its members who might be absent from the 
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meeting to vote as on a referendum; and 33 voted 


358 


in favor of compulsory incorporation and 
*h was held on 
} 
i 


+; 


against it, and at the meeting w 
April 13, 1926, after debate, the Association adopte 
more 


whi 


by a viva voce vote of, according to some, 
than ten to one, and others, among whom I include 
f more than twenty to one, the 
resolution of the Committe yn Miscellaneous At 
fairs, of which Mr. Cromwell 1 hairman, to the 
effect that compulsory inc ration by legislative 
enactment was unwise in nciple and prejudicial 
to the best interests, service prestige of the 
profession at large. The County Lawyers’ Associa 
tion on October 21st last, by a te of 160 to 80 
adopted the resolution pré sented by Mr. Cromwell, 
which read as follows: 


myself, by a vote of 








Resolved that it is i t the t t ests ot 
association, the legal profe 1 " { public 
Bar of the State of New York be mpulsorily 
ated and governed t and 
principle of compulsory incorporation of the Bar 
lation in this state 1 roved: that the 
resolution on this ted October 2 
1922, be rescinded, and that n ppointed the-e 


ted 


under, be termina 
I regret that, I have not enough time to pay 

a tribute to Mr. C_romw «ll for to him 1s prin¢ Ipa 
due the practical oppositio objectionable 
measure of compulsory bar incorp 
out his intense interest and constant laborious 


ration, and with 


service and most generous ind unlimited pecuniary 
assistance, for printing addresses, postage, etc., the 
measure might have gone through in New York 
by default. He illustrates strikingly again that 
- ° > 


genius must be joined for its successful manifesta 


tion with tireless industry and painstaking His 
was the spirit of professional and public service 
that generated all the energy put into the campaig1 
fession through 


and I deeply feel that the entire pr 
immeasurable 


out the United States owes hin 
debt 

In conclusion. let me sav that the somewha 
sad reminiscent note which I struck an hour ago 
the appreciation that in a compara 


sprang from 
the clock of my life will strike 


tively few days 
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sixty-eight, and that my delight in serving 
muning with the members of our great 
high-minded and patriotic profession may be 


limited. But when I think that way, as I do 


times, I recall Longfellow’s poem Mi 
Salutamus,” in ch he speaks of | é C 





the fiftieth anniversary of the g 
college class, in lines which I am su 


he 


member. In refuting stoutly the plea that to 


grown old or who are growing old it 
inspiringly and loftily sang 
Ah, nothing is too late 
rill the tired heart shall cease to palpi 
Cato learned Greek at eighty; Sophocle 


(Edipus, and Simonides 


W rote his grat 


Bore off the prize of verse from his 
When each had numbered more than f 
And Cheophra tus, at fourscore and te 
Had but begun h Characters of Met 
Chaucer, at Woodstock with the nighting 
At sixty wrote the Canterbur Tale 


' 
Goethe at Weimar, toiling to the last 





Completed Faust when eighty years w 

These are indeed except bt 

How far the gulf-stream of our yout 

Into the arctic regions of our lives 

Wher: little else than life itself survi 

What ver poet, orator, or sage 

May say ol! t ld age is still Id ag 

It is the waning, 1 the crescent moo! 

The dusk of evening, not the bla 

It is not streng it weakness t 

Hut ws surce t the er 

The burning 1 consuming 

But that of and of embers sj 

In which some livi parks we 

Enough to warn ut not enough t 

What thet Shall we sit idly down 

The night hath come; it is no longer 

The night hath not yet come; we are 
r ¢ j f licht 


Cut off from labor by the failing lig 
Something for us to do or dare 
Even t me fruit may bea 


Not G&dipus Coloneus, or Greek Ode 
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Or tales of pilgrims that one morning 
Out of the gateway of the Tabard Inr 


But other something, would we but beg 
For age is opportunity no less 


Than youth itself, though in another 
And as the evening twilight fades aw 
ry 1 68 th chee toes 
i SKY 1s cu W SlaisS ITTV ISTE 


[ENT OF HIS CLIENT 





By ALBERT 


’ a ae 
f #h ] , 
} tite { oled¢ 


WAS born ane ( a little county seat town 
Lawyers, and good ones, too, abounded there 
1 was fairly raised in a law ofthce My people 
for generations back had _ beer rotessional men, 


most of them lawyers, and those who survived all 


had a hand in my bringing 
Upon my admission to the Bar, I was offered 


an opening in a promising office in a large city 
So I sallied forth to win my way quickly, my sole 


effects being a Bible given me by my mother, some 
sound advice from my older brother (and a mighty 
good lawver by the way), and $75.00 

The $75.00 quickly found their way to a bank 
and as quickly found their way out. The advice 
and the Bible I still have, and I am grateful for 


each 


H. MILLER 


Ohio, Bar 


My brother was ung in the ] t 
ut he was older than I was, and that was s 
thing in his favor. Why, every lawyer I knew 
Ider than I was. And how I did long for the 
when | would be pitted against a lawyer of 1 
ge ! 

Well anyway, one of the things my brother 
me I shall never forget. It was this: that | 
having a great opportunity placed f m 
going to a city—that I should watch the city 
yer—that the city lawyer’s office equipment 
especially his office methods were I 


those of the small town lawyer—and that if Iw 
but pattern after my city elders, I w S 
the pinnacle of success. 

Needless to say, I determine 
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brother to the lette: I wanted to get 
i og Not was in a hurry or impatient. 
It was t 1 1 was willing to wait until 
Fall if 1 the large clientele that I knew 
uld fi as n as they heard I was in 

S first day in this 
Prett lient He wanted to 

e the rl tched him like a 
kk ! ty to learn im 


e with a client 
In a few mo 
ents | client followed him to his 


rtner wheeled on 


1 ' 1 , 
VV ¢ ut what the hell do 
, te 11 
; ¢ 7] ] 1] 
acked al the 
¢ S ere ire ope nings 
t! } th finesst 


thins the world to open 

1 cont ' nt r with an old 
lient tt that to open it quickly, 

\) I mit t t the client comes 

¢ e, or else be 
ise he t it trouble jtten a 

frank fact imiliating to him 
He is « t know how to be- 


he health of the 
getting on, 
| the client 
litum, while 





( t tart in by asking a 


ient mind. It surely is, for here 


Suct s not put the chent at ease 
it a mpat n, nor friendly 
| 


epting a ae 


e on tl ( to get down to busi- 


ness, t ttle ti ible with the 


not afford to 

iva A I I nrerence when 
t o1 Not na lawyer afford 
| ot ference and not 

et { t not be tair to other 


iwyers 


direct 


ne : ‘ lients to him, 


feel at home in the lawyer's 
it a client can 
ntact with the 
He should be 

he is going 
ke nfidence in him, who 


ar man kindness in his makeup 
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wording, if you wish, to suit the individual case, 
but don’t change the sense, for it is fundamentally 
correct, and never fails. 

Immediately the client settles back in his chair, 
his face lightens with a smile of appreciation, he 
throws one knee over the other, clasps his hands 
and says, “Well, they certainly are trying to put 
one over on me, and I have come up here to see if 
you cannot help me out.” Then he starts right in, 
feeling perfectly at ease, knowing that his lawyet 
sympathizes with him in his predicament. Here’s a 
lawyer who is on his side. He straightway tells the 
facts with but little of the usual hesitation and con 
cealment. Why shouldn’t he? For here is a law 
yer who believes in him. Didn’t the lawyer show 
his confidence by the very question he asked: 

Suppose you have missed it. Suppose a client 
isn't in trouble at all, but replies, “No, no one is 
trying to put one over on me,—at least not yet 
but what I want to be sure of, is that no one does 
put one over on me.” 

No harm has been done. The client is flat 
tered anyway, pleased to be made to realize that 
here is a lawyer who would stand by him through 
thick and thin had there been trouble ahead. 

Of course one would not ordinarily use this 
question 1n later conferences on the same mattet 
with the same client. He has already won his way 
into his client’s good favor, and may then empha 
size directness by immediately inquiring “How is 
your matter coming on now?” or something to that 
effect, keeping in mind at all times that a little sym 
pathy genuinely felt and modestly shown, is a 
great asset in a lawyer’s makeup. 

Such an opening as I have indicated is of tr 
mendous value to a lawyer even when he has been 
called upon by someone who is on a personal et 
rand, seeking a personal favor, one who has no busi 
ness to discuss at all. Immediately this caller is 
put on the defensive. He feels ashamed of himself 
for having thus broken in on the lawyer's time, and 
is not in a position to urge upon the lawyer some 
thing that he knows the lawyer would not be in 


~ 


terested in. 

\ lawyer practices law. There are only so many 
hours in his day. He has to use them to the best 
advantage. When holding a conference in his room, 
he should be the leader in that conference. Such a 
question as I have indicated places him in the lead 
at once. It has directness. And it has a polite but 
mighty inference that a lawyer is practicing law, 
and not devoting his office hours to extraneous mat 
ters. Besides it displays that one all important, 
ever necessary element, viz.: sympathy. And why 
shouldn’t a lawyer be sympathetic? How-.can he do 
his best if he is not? Is a lawyer so superior to all 
other human beings that he can belie his feelings 
Can a lawyer exhibit to his client a sympathy 
which he does not feel? 

There is a type of lawyer who thinks in the 
negative, acts in the negative, lives in the negative 
When his client consults him about a certain pro 
posed plan of action, such a lawyer sets out to find 
all the fault with it that he can. Instead of look 
ing for reasons why a thing can be done, he looks 
for reasons why it cannot be done. If there is a 
stone wall within ten miles of him, that lawyer will 
search it out and butt his head up against it 

It isn’t so important to know how a thing 
We all know of a thousand things 


cannot be done 


























































































that are impossible. There are reasons against the 
taking of any action that could be proposed by any- 
one. Why buy your own home? It loads you 
down with expense, ties up your modest capital, 
risks your savings. Besides the title is defective. 
This, that or the other thing was omitted to be 
done fifty years ago. Some grantor failed to state 
that he was unmarried, or if he was married his wife 
did not join to release her dowet Some old tax 
title has intervened, or 

Some lawyers can find reasons for upsetting 
any business deal they come across. The papers 
are wrong, unless they drew them themselves. 
Phraseology, admittedly clear enough, might have 
been put in a different way, of course. So we must 
rewrite the contract. 

What clients want to know are the reasons 
why a thing can be done. If they are in difficulty, 
it isn’t to their pleasure to be exhorted on the fool 
ishness of having signed a contract without reading 
it. What such a client wants to know is how best 
to save himself from the precariousness of the 
present situation. If a patient goes to a doctor he 
should tell his physician all. And having once told 
him, it isn’t within the province of the physician to 
lecture the patient on the particular foolhardiness 
which brought that patient into touch with the par 
ticular germ that is now pursuing him. The pa 
tient knows he was foolish. He wants to avoid as 
best he can the results that might ordinarily at 
tend that foolishness. He wants a cure 

It is the pathology of every case that bothers 


the physician. If all the doctor had to do was to 
treat well people, he would never lose a case \ 
certain well known method of treatment, or pre 
scribed medicine, may not help this patient, al 


+ 


though it cures others. Should the doctor explain 
all the difficulties that confrozit him, and impress 
upon the patient the fact that a cure may fail, ot 
that there are many reasons why a cure cannot be 
effected? 

What the physician does is to go to work with 
his treatments, determined lace, 
somehow And a lawyer should do the same 
thing. Not that false hopes should be held out, ot 
that one should be advised that a remedy can bs 
found, when a remedy there is not. But we are not 
talking of that kind of cases 

Show me a lawyer who views his client’s a 
fairs from the sympathetic standpoint of the ex 


perienced practitioner bent. on assisting his client. 


and I will show you a lawyer who is meeting wit] 
success. He is not in the same category at all with 
the negative lawyer who approaches every proposal 
from the viewpoint of one who convinced that 
the thing cannot be done 

A client is entitled to you ; 
isn’t all—you may trust to luck, and thanks to the 
influence of your appealing personality, win a case 
or two, without preparation, without hard work 
beforehand, but that is merely good fortune 

Lawsuits are not won in the court room 
Preparation, industry, are what count in the long 
run of the profession. Witnesses must be interro 


to find a cure some p 


; 


; 


industry. Ability 


gated, pleadings analyzed, consideration given to 
the order of presentation of testimony, the law, 
then the facts, must be briefed. Nothing must be 
left undone. For it may happen that there are sit 
ting on the jury men or women to whom your pet 
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peal. If you know y: 


{ 
it 
} 


you may overcome that temporary handicay B 


sonality does not a 


you don’t know your case you are lost 


It is the same thing with office practice 
fore entering an imp 


] 


rtat 
yourself the course you will pursue, the words 
will say, the lengths to which you may ¢ 


ferences are not dominated haphazat 


never shut the door on yourself. Don 
bridges behind you. Keep an anchor 
so that if an unexpected turn comes, 
with perfect dignity, carry on further neg 
for your client and win for him the resu 


he has retained you to achieve. 


In such conferences it is genera 


leave your client behind 

Even the best of lawy ers frequently 
for effect. When you go into conferen 
posing counsel in company with your client, s 
things may be said by the other sid 


' 4 1 } 
tend unduly to trignten your chent, bu 


know are nothing to be frightened 
Some blunderbuss may pound his desk wit is 
and thunder frightening words which you w 
have passed over without a ripple. But 


1 


is impressed, half scared, half provoke 


; 


quently thoroughly disheartened. 
Keep your client away from the opp 
yer. Carry on the negotiations yoursel! 
7 5 | 


port to him faithfully in due time, so that he may 


ave the privilege of reflection without distra 


1 ; 


it conference outling 
I] 


At the end, there come the fees to be paid y 


This feature of the practice has always el 
barrassing to me. If I could afford 
practice law for the satisfaction it gives me 


would keep no books, make no charge é 


no bills. I would never want to know whether 
client had paid anything or not. If he wanted 


send in any money, it would go to the bookkeep 
! 


and woul ‘r be revealed to me But 
afford to practice law that way. The ret LS 
aid. I would quite willingly forget that, but 
indlord is particular about such thing 
reminds me of the passing of the mor 

In order to avaid my embarrassment, I us 
lap my clients in the lace by a bill for 
which I would mail them after the t es 
been performed. And occasionally, not frequer 
my clients would be—well, shocked at n 
\lthough they would generally pay, the 
Vays return 

Che best plan is to talk over witl 
mount of the charge, before any charg 
made The client should be infort 
amount of work that is required 
shown the statement, and item by 
be talked over. And at a proper time, 
est that such and such 
air If it satisfies the « 
good. He feels that much more indel 
\nd the advantage of this plan is th: 
satisfied, you have the immediate adv 


a chai 
lic n 





ing a charge that is satisfactory to 
ally, I would rather give a client a receij 
and not take a cent for my services, 


him pay me one dollar more than he feels 





sion tn: f 


should pay 
There is an incidental advantage 
which has more than a little merit 
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is, that afte r witl lient the statement 
f work 1 ( é opened his eyes 
to the servi cl you have a tually rendered, 
he will frequent iggest fee for your services 
which is in ex f that which you would have 
felt 1 t ge hin And it would not be 
it all s . e, upon trying 
this plan, find more instances of the 
willing ne ts to pay you in excess of what 
vou had in 1 t harge him, than you find in 
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stances of a client’s objecting to the suggested 
amount 

Human nature is all alike. 
money in sight everybody wants it. A lawyer can 
not charge all the traffic will bear. At least clearly 
he should not. His charges should be fair and 
reasonable, having in mind the character of the 
work done, and the circumstances of his client. 
There is the third consideration and you will never 
lose by it—your charge should be satisfactory to your 
client. 


When there is some 
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A Department ited 


] 


to Recent Books in Law and Neighboring Fields and to Brief Mention 
ig and Significant Contributions Appearing in the Current 
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ODA) Y? By enry Ford in col 
laboratiotr Samuel C1 ther, Garden City: 


Double j ge & Co. Pp. 281. $3.50. The essence 
of this book is M1 rd’s econot theory, and the 
dominant note, alt m. In sum the theory is this: 
high and higher fewer hours of labor, produc- 
tion constant! n t ncrease, profits (for there must 
necessarily be profits, if the | to live) put 
back into the | in ever cheaper product, a 
larger and larger nsumet t is the “wage 
motive’ vs. the “J motive,” which latter, Mr. Ford 
contends, 1s Lite c rall corrupt he welfare of 
the employe ntinually be 
kept in mind nufacturer. Nothing else mat 
ters—mucl rd says: “The profits of the Ford 
Industries , 1 comf neqhiathle 
amount (ital have gone back into the indus- 
tries The publ t our in ough buying 
our product subscribed, not through stock 
or bonds. hese 1 . ng ths aT ities which we 
manufacture ( r sale Ve have always sold 
to the publi tat igher than the cost of manu 
facturing—althou ften we have reduced prices to a 
point where no 1 isible and thus forced our 
selves to fit means reducing costs in 
order to eart ‘ We | not regard the 
public’s 1 is an invest 
ment on which 1 hould be charged. That money 
is the public’s 1 nd the public, having confidence 
enough in our ] t pav the money to us, is en 
titled to bene r We should have no 
right to charge 1 ] with interest on its own 
money ae g 

The key t that the 

rd Ii +} , ible. for 
enry 1 Ss ict 

Others e | ty, are peck 
1g tere t evolutionar\ 

eo! S é glish publisher 


and publicist, in his recent book “If I Were a Labor 
Leader” is committed without reserve to the economics 
of Henry Ford, but believes also in labor unions, which 
Mr. Ford repudiates. Unionism has found no foot- 
hold in the latter’s domain; it would be a gross super- 
fluity. 

Clearly the Ford accomplishment is something 
with which the industrial world must reckon. 

Mr. Ford’s lucid (Mr. Crowther does Mr. Ford's 
ideas into excellent English) and non-technical descrip- 
tions, occupying two-thirds of the book’s space, of the 
thousand and one processes, interests, and ramifica- 
tions of his vast enterprise constantly suggest Utopia 
to the lay reader, cause him to gape with astonishment, 
and to wonder if it is not all too Brobdingnagian to be 
true. But the story is one of faits accomplis. The 
things told about have really happened. They are 
Read, for example, the Arabian Nights tale of the 
transformation and rehabilitation of the D. T. & | 
Railroad. One wonders how any other railway system 
in the country can possibly continue to do business 
under the financial and operating methods at present 
in vogue! 

This book is highly interesting and stimulating 
Mr. Ford is a much saner and humbler man apparently 
than he was in the days when he chartered the Oscar 
II, and sent it on its futile errand. “War will never 
the pacifists. Militarists are spe- 
cialists in force, just as pacifists are specialists in senti- 
mentality” (italics ours), he writes. 

In spite of its readability and plausibility, how- 
ever, the book will arouse in the minds of the tough 
minded many lingering doubts. Such a reader, as he 
lays the book down, will find himself asking questions 
to which at present there is no answer. He will re- 
joice over the lofty Ford idealism, as it appears on the 
face of things, but queries such as these will come 
creeping into his mind: Is it not a simple matter for 
tl richest man in the country, resting com- 
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locality to another without leaving behind unsettled dis 
putes growing out of their dealings, and.in the forma- 
tion of guilds merchant and craft guilds to enforce their 
nts. Submission to thei 
This included adherence 


iutual rules 


was a 
to 
Hence commer- 


n agree 
condition of membership 


to submit future disputes. 


compacts 

cial arbitration grew up as a practice among members 
of voluntary organizations engaged in trading with 
each other in homogeneous products to submit all con 


troversies that might arise between them. 

Compliance with the rules of an organization being 
a condition of membership, this form of commercial o1 
And ex 
perts in dealings in those homogeneous products, owing 
allegiance as much to one member as to another, are 


association arbitration is easily enforceable. 


usually acceptable to both. 

Che situation is often quite different in case of a 
controversy between such a member with an expert 
owing him association allegiance, and a non-member 
lrade associations with their corps of experts, are sel 
dom called to arbitrate between a member and a non 
member 

Che author shows that courts, often obliged to rely 
on fees paid by litigants for their support, looked with 
disfavor on these efforts to take litigation away from 
Hence common law judicial construction 
founded upon personal greed of the judges, made con 
tracts to submit future disputes against public policy 
(his remained the law in England until Lord Mans 
held exploded the idea, but it has remained rooted in 
the jurisprudence of many of the states of our Union, 


them. 


though the cause, that personal greed, has long since 
disappeared 

he states that the life of arbitration is 
the ability to submit future disputes, for when the con- 
tract fol 


to perior 


author 


future performance is drawn, both are eage1 

But one may want to withdraw after he 
learned that he will be defendant and the 
will require many months to 
na court’s calendar. The United States Arbi- 
the states that have 


m 
shall have 
cause 1s one that be 
reached 
tration Act and the statutes of 
adopted more modern methods are set forth. 

g the different enactments referred to, that 
of Illinois is stated to be narrow, not equal to those 
Ot other states lt is true that that statute provides 
submission of existing controversies. But the 
supreme court of that state recognized, many years 
ago, legal liability for breach of an arbitration bond. 
Many teel that a clause in an executory contract pro- 
viding tor payment of a certain sum as liquidated 
damages for failure to comply with a demand for arbi 
tration is very much more effective than a binding sub 
a future dispute, because many will enter 
will not enter into the other. Further- 
more, under the Illinois law there is more elasticity, 
inasmuch as the parties may provide either that a court 
selected by them may review questions of law, or that 
all questions, both of law and fact, shall be finally 
dec:.ed by the arbitrators without right of review 
This is often an inducement to placing arbitration 
clauses in contracts where the parties would not be 
willing to surrender all their rights of appeal to the 
courts on questions of law. 

Conciliation of business disputes is treated of by 
the author as a necessary part of business ethics 
Chicag J. Kent GREEN! 
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Law Catches Up With 


By CHARLES P. MEGAN 
Member of the Chicago Bar 


as eminent both in law and in 
iid that “the distinction between 
lity is one which will never be 
But | invoke against 
ntence f Thoreau’s’ which 
the wisest thing said in the 
teenth century, that it takes two 
ne to speak and the other 


did well when it secured com- 
general supervision by the pub- 
ut aS an argument as to 
not then the burden, but) the 
ng in proof, and what the form 

and, with this settled, the case 

; you oftered to prove your 

twelve men to swear that they 
1 said, or by putting in a deed 
yu were awarded the mode of 

had your twelve friends make 
in your deed or your bond; no 
ved; that was the end of the 

1 the decision be- 
accounts of a transaction, came 
ind very slowly. 

u have a deed and lose it, or 
lestroyed, you can’t recover, for 

produce your deed in court. 

e on the other foot. You owe 

l, and you pay the money, but 

rmal release under seal or to 

ered up to you at the time of 
lder of the bond sues you, and 
court; the case is over, ex- 

ff judgment against you. Or 
your creditor’s house with the 
ge on the day appointed for 
may happen. In 1499, we 
elled to Aylesbury for the mar- 
happened that a 


his dam needed repairs, had 


; 


n to dig clay “called Ramming 
This made a great 
feet wide, eight 
deep, which was quickly 
t rains. The glover 
dark, and was drowned. The 
it] 1e death, but was ac- 
he had no malicious in- 


37 


tent, and that this was the only place he knew of 
where he could get the clay. 

So you reach your creditor’s house a day late; 
he refuses, as he lawfully may, te take the money, 
and your farm is gone. 

Or perhaps your adversary is a duke, or the 
local bully, and nobody dares to appear on your 
behalf, to swear that he believes you. It would be 
the same aiter trial by jury became established; 
witnesses and jury might be (only too often were) 
intimidated; and it seems to have been nearly as 
hard to get a good jury then as now;; the ‘best citi- 
zens’ tried to escape this disagreeable and some- 
times dangerous public service. Then the sheriff 
might be corrupt. 


Procedure was extremely stiff; excessive tech 
nicality, said Maine, is a disease of the youth, not 
the old age, of society. A man who owes you 
money dies. You have no legal means to recover 
the debt, for there will be no one’s oath for the de- 
fendant’s twelve oath-helpers to support; as the 
defendant is helpless, so are you. Then there was 
no way of enforcing contracts made abroad, for the 
very good procedural reason that a jury must al- 
ways be chosen from the vicinity where the trans- 
action occurred; originally they were supposed to 
be persons who themselves knew something about 
the facts of the case. Again, a man may be too 
poor to bear the expenses of a law-suit, and so can- 
not get justice, even though he has been the victim 
of outrage and violence. 

Then your claim for money due from another 
man could not be assigned by you. It is feared that 
a weak defendant will find in court a new and 
powerful adversary, to whom the claim has been 
turned over for the purposes of the suit, or that 
the weak will be compelled to take the strong into 
partnership on all claims. 

The courts of law for a time attempted to re- 
lieve litigants who were caught in these toils. In 
1308 or 9 a plaintiff who was pressing his legal 
right under a bond was told by the court that he 
must wait seven years for his judgment; “with 
what equity,” the court asked, “can you demand 
this penalty?” 

Note the word equity; it is the same in the 
original law-French. Then very poor people wrote 
formless bills, or letters, to the itinerant justices, 
begging to have right done. 
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Neither these “bills in eyre as they were 
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by the judges, came to much, oth remedies 
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re ized lenende ' 
recognized as a independent depa 


first rank. 


At first the chancellor accompanied t cing 
s he went i! the ¢ 1 Vy. tne 
being carried on pack-horses; but in id 1 iil 
time (say 1350), the chancery office 
iry at Westminster; though there é 


when the eyre came 
chancery othice wa O} 
The chancellor has not 
great administrative officer; he is a 
cabinet, usually next, or very near, 
minister in 


of the house of lord 


rank , ie 


, 


dD 
when (as now generally happens) the prime min 
ister is a member of the other house. H es ou 
of office with his party, and so may be ncell 
nly for a few weeks Yet he is free 
f political considerations in his judi 
f the many chancellors in the peri l 
two hundred years since the great seal is taken 
away from the Earl of Macclesfield ha 
vone out under a cloud,—Lord Westbu 1865 
ind in Westbt S cCase€ there was no t or] 
personal disho1 
The char ( I I t summ r t 
commission, but he becomes cl 1e 
king’s act in pl gs in his hands the great al, the 
supreme prize of the legal protess! 
tl ught that if e stranger sh 
the great sea ifix it to a grant 
vould be unt ible ind the « the 
sixtee! forties iter the lord |} lu 
ously, and tl oht the great s« the 
lord keeper l ( ed to Charles t 2 
taking the great s¢ with him 
lem therefré I ting worried t ¢ 
eedingly Il threw he ere 
Thames. Tl s stolen fro1 
house in empt t head oft 
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these petitions, and in time the 
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heard thet t the incil, or a committee of the 
uncil. ' e cases until well into the fif- 


eive even of a despot who 

loes not ide cases on some sort of rule 
I I caprice of the 
ment t be grossly unjust to hang one 
nan, and let t xt man off, for almost exactly 
similar ofte1 to enforce a debt against A, and 
release B ft ebt, under like circumstances. 
they were 
chancellors 
found their 
as the chan 


Some genera ples mus e sought; 
+1 } ] . . | 
ready to tne ne et esiastical 


the Plant t The chancellors 


cellor himself 1 1 to the Ice t conscience, so 


and if the 
complaint pt ist, ordered the respondent to 
do what iS 1 t—to pay his debt, or to cease 
larassing t tioner, or whatever relief the par- 
icular cas¢ lo not mean to say that 
the proces continued to be oral; on the 

! iry, the procedure { the canon law, 


time, t be 


Three | this procedure will be per 
parties themselves 
in courts of law 
great hardship often re- 
I ts. In the early 
| ntham pounded 
this heresv t “Hear ¢ erybody,” he said, 
first of all, those 

t it—the parties ;” 


ged, and parties permitted 


art yt the 1 teent centurv Be 


to testify, but 1851 
In the se e, there wv » trial by battle 
before the hat r, 1 “wager of law” (the 
twelve elpers), no jury e corrupted or 
intimidated early days the jury was not 
particularly j you know it was not a 
homely det institution springing up from 
the people, a1 tally makit for itself a place 
in the sur ns; it was a neat little device 
brought ( e Norman kings, and used by 
them to f I t y inquiries con- 
lucted on the through a small committee of 
local mer vl the king was getting all the 
umerous f nd other revenues that were 
yming to hit e instrument worked so well 
that it came t ployed for other purposes,— 
for discove ringing ffenders to jus- 
tice, for kee ficials up to their work and 
illing attent t neglect of duty; in time, 
trying disput ts; and so to be the palladium 
libe he eenth century the 
é £ é é ithout a jury, 
peare } 4 4 ‘ ‘ he s11c¢ wl t was needed 
In the thir the result of the hearing 
before the cl 1s not a judgment declaring 
right or lamages, as ina urt of law, 
it ar 1 e1 tt lo something or 
efrain f ething I disobey the 
rder. th r will eand van ta prison and 
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In these many a great gap in the law 
was closed up. We have seen that contracts made 
abroad could not be enforced in an English court 
ot law, because of the venue. As the chancellor did 
not have a jury, this question would not come up; 
thus he was in a position to give relief in this class 
of contracts, which the spread of English commerce 
was rapidly making more and more important. 

Again, the courts of law had no effective way 
of causing a contract to be carried out in the way 
the parties agreed. In 1433 the university of Cam 
bridge determined to found a new college, and the 
authorities proposed to the owner of a piece of 
land which lay in the town, completely surrounded 
by the grounds of the university, to give him in 
exchange a more valuable piece of land elsewhere 
in the town. The agreement was made, the uni 
versity spent some money, and then the owner ot 
the land refused to go ahead with the exchange 
Clearly an action at law would have been of no 
use to the university, as it would thereby get 


ways 


neither land nor damages. So the chancellor was 
appealed to. This is what we now call “specific pet 


formance.” 

Or some irreparable injury might be done you 
while you were pursuing the necessarily slow pro 
cesses of the common law. An adjacent landowne1 
might undermine your ground, and cause your 
house to fall down; or might set up a glue-making 
establishment next The chancellor could 
stop him by an order at the very outset 

\bove all, the chancellor gave a remedy that 
was flexible, that is, readily adapted to the circum 
stances of the case in hand; and (this may sound 
strange) swift and cheap; a petitioner paid no fee 
for filing his petition, and the poor were especially 
looked after. Furthermore, while the law courts 
had set terms, the chancery was open to petitioners 
all the time 


de OT. 


cor 


What was it that the chancellor was adminis 
Plato in his dialogue called the Statesman 
says: “The law, in aiming at what is best or most 
just, cannot at once enjoin what is best for all 
The differences of men and actions, and the endless 
irregular movements of things, do not admit of any 
universal and simple rule.”’ Aristotle in his Ethics 
“The nature of fairness [or equity, 
epieikeia] is the correction of law, inasmuch as law 
falls short of what is required by the universal 
terms in which it is expressed. This deficiency is 
the reason why all things cannot be regulated by 
law, so that decrees are required; that which does 
not admit of definition must be governed by in 
definite rules.” The Rhetoric is fuller on this point, 
but you may go for this to Professor Vinogradoff 
Or was equity the Roman aequitas, the root 
The Roman praetor adminis 
Did the chan 
sources 


tering? 


says: 


idea being evenness? 
tered such a modifying principle 
doctrines from 


cellor also borrow these 


No doubt he did 


The chancellor, as I have said, was the head 
of a great administrative office, but his judicial 
duties gradually absorbed more and more of his 
time. He came to be looked on as the head of a 
court,—the court of conscience, as it was very 
early called, or the court of equity. Business in 
creased enormously, at the expense of the courts 
of law, and (as time went on) at the expense also 
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of the ecclesiastical courts, from which the chancery 
ultimately took the administration of estates, and 
divorce and other matrimonial cases. Cardinal 
Wolsey, as chancellor, had to establish four addi- 
tional courts of equity, one of which lasted until 
our own day. Expenses likewise grew, and delays 
Yet the need of cheap and speedy justice for poor 
litigants was not lost sight of, and a Court of Re- 
quests was set up,—the “poor man’s court of 
equity”; Wolsey did much for this court, giving 
it a permanent place to sit, in the White Hall of 
Westminster Palace, and it was popular, as the 
court of chancery was, and long survived Wolsey’s 
fall. 
8 

Judges and lawyers were hard hit when the 
business of the courts of law fell off. Public finance 
was in bad shape, and the pay of public officers got 
far in arrears. Judges depended on the fees which 
supplemented their salaries In earlier days the 
courts got along with each other very well; the 
chancellor called in the judges to sit with him in 
hearing cases, and they would confer on the form 
of writs. The chancellor’s control over the issuing 
of writs meant that he could make slight changes 
in their form, to meet new cases; but parliament 
had always been jealous of this power, and kept 
it strictly within bounds. Towards the close of 
the fifteenth century. the relations of the courts 
began to be strained. By Elizabeth’s time the pub- 
lic was taking a keen interest in the war between 
law and equity, and many “hits’”” were made on the 
theme. “Nay”, said Coke, attorney general, on the 
trial of Bacon’s friend, the popular Earl of Essex, 
for treason, “our law judgeth the overt act.’ 
“Well”, said the earl, “plead you law and we will 
plead conscience.” “An the prince and Poins be 
not two arrant cowards, there’s equity stirring”, 
said Falstaff exulting], 


¢ 


§ 
It must be remembered that the judges were 
often members of the king’s council, and, sitting 


there, they must have absorbed some ideas of 
equity. But they fashioned over, also, the armory 
of the common law. As commerce and industry 
spread, the courts of law developed a writ to cover 
a new situation,—trespass on the case on promises 
Ultimately, under the fostering care of Lord Mans- 
field, chief justice of England during the time of the 
American revolution, the subdivision of this action 
known as the “action for money had and received” 
did, and still does, within its large field, some of 
the work of a bill in equity. Had it not been for 
Mansfield’s statesmanship the great empire of com- 
mercial law might have been thrown into the hands 
of the chancellor 
8 

While the court of chancery was doing justice 
in cases where the common law failed, another com- 
mittee of the king’s council was likewise in action, 
—curbing crime in high places, restoring order 
throughout the land, redressing grievances of all 
kinds, including civil wrongs. This was the court 
of star chamber; it was efficient and popular; jus- 
tice without law is almost certain to be both effi- 
cient and popular at first; France hailed Napoleon 
Bonaparte with joy, and Prussia Frederick the 
Great, and later Bismarck; conservative American 
newspapers acclaimed Mussolini as the savior of 


his country, and showed great complacency at the 
news that a military dictatorship was impending 
in Spain. 

But when the crown devolved upon the Stuart 
line, royal prerogative was no longer supported by 
the ability and tact which alone in Elizabeth’s later 
years had kept back the slowly rising tide of 


democracy. ‘The uncontrolled discretion of the 
executive, a sovereign above the law,—this is what 
the leaders of parliament faced. Every point where 
power was exercised, not according to law, but ac- 
cording to the will of the magistrate, came under 
fire, the court of chancery first of all. John Selden 
the learned parliamentary lawyer, said in a famous 
passage from his 7able Talk: 

“Equity is a roguish thing. For law we have 
a measure, we know what to trust to; equity is ac- 
cording to the conscience of him that is Chancellor, 
and as that is larger or narrower, so is equity, "Tis 
all one as if they should make the standard for the 
measure [of length], a Chancellor’s foot. What an 
uncertain measure would this be! One Chancellor 
has a long foot, another a short foot, a third an 
indifferent foot; ’tis the same thing in the Chancel 
lor’s conscience.” 

Holdsworth suggests that the chancery was 


fortunate ; it had now become a court, separate from 
and independent of the king’s council; and, as it 
was largely out of politics, it had escaped being 
inoculated with the new (and ultimately fatal) con 
tinental doctrine of absolute monarchy It was 
otherwise with the star chamber, which, being ass 

ciated with the executive, never ceased to be quasi 


political. 
§ 

What saved the court of chancery, however, 
was the trust. This “trust” is as hard to explain 
as equity itself. “I do not understand your ‘trust’,” 
said a great German jurist to Maitland. And yet 
it is reasonably certain that nearly every man who 
reads these lines is a trustee. 

“Of all the exploits of Equity,” said Maitland, 
“the largest and the most important is the inven 
tion and development of the Trust. 

“It is an ‘institute’ of great elasticity and gen 
erality ; as elastic, as general as contra 

“This perhaps forms the most distinctive 
achievement of English lawyers. It seems to us 


‘ , 
almost essential to civilization, and yet there is 
nothing quite like it in foreign law.’ 

§ 

Necessity was the mother of the trust Che 
followers of the gentle and good St. Francis of 
Assisi came to England in 1224 Their vow for 
bade their owning any property, a1 they had n 
place to lay their heads. A house in London was 
provided for them, by the charity of citizens, but 
how was it to be owned? The house was conveyed 
by deed to the mayor and several her ninent 
citizens, but for the use of the Franciscan friars 


This is the “trust”; legal ownership in one, with 


another as beneficiary. 

It.was soon recognized that the new device had 
unlimited possibilities. The Mortmain acts were 
directed against the danger of having t much of 
the land tied up forever in the hands of charitabl 
institutions,—monasteries, almshous¢ churches 
hospitals. So it was unlawful as ea as the thi 
teenth century to give land to an f these B 
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you could ey it to a trustee, for their 
use Phe cE 4 make a will of land 
was atte! th hampering restrictions; but 
the ti id most of them John 
ot Gaunt rd Ill, and Thomas Littleton 
(of “Coke Littleton”) were among those who 
took ad t f this \bove the burdensome 
and vexatious feudal dues, payable to the overlord 
upon all ma f occurrences, upon any transfer 
of ownershi t in particular upon the death of 
the tenant escape | by this method if you 
conveyed all r land to trustees, your death did 


not change 1 nership of the land in any way; 
your trustes merous, perhaps, for safety’s sake, 
hll vacancies in their own num- 
ber, had | , and were still, the owners. The 

i ’ w was thus made flexible,—an 


meaiey 


and piven 


epoch-mak 


But, the man say is is mere mummery ; 
the real ov ere the persons whose benefit 
the trust wa eated. Not at all. Courts of law 
ignored the feature entirely [ own a piece 
of land; I « it to you, but in trust,—say for 
the poor title has passed to you, and in 
the eyes of the nmon law you are the owner and 
may do with the land as you please. But it would 
be a gross violation of the confidence I have put in 
you if you sell the nd and put the pro- 
ceeds in you! pocket And if the courts of 
common law n or will do nothing about it, the 
court of conscience will take the matter in hand, 
and « ympel t eal with the land as good faith 
demands 

. 
(One It Vas 1cdi¢ » destroy trusts. 


The “Statute es,” passed in the twenty- 
Henry VIII's reign, was designed 
cial the legal owner. 
ists” for our purpose mean the 


seventh vear 


to make 


(“Uses al 

same thit tatute is not commonly 
classed as a re nue act, but such it was People 
thought of the king and the state as one; the pub- 
lic revenue meant the king’s revenue. The most 


as those payable 
ww these could be 


lucrative 


upon any tr I i in 1 
evaded by the ment of the “trust.” But the 
king was 1 ! tenant, while all men held of 
him He thet ( s Maitland points out, was 
the one persor the kingd who had all to gain 
and nothing t by the abolition of uses. The 
Statute of Use en, was the king’s bill; he had 
great difficult getting it through parliament, 
and when it be law it w ery unpopular 

The ki empty one,—you 
might as well ibolisl rporations in the 
United States Maitland said that the trust 
is as safe in Eng s the duke the millionaire : 

and the cery, with popular approval 
found a wa ng trusts from the operation 
of the statute so retained this vast territory 
for the domai ity, and made itself indispens- 
able and securs And anv lawver who has devoted 
attention to federal income tax matters will tell 
vou that the Statute of Uses of 1535 was not the 
last revenue t that dashed itself in vain against 
the trust 
§ 

The glori the trust are many and great. 

We have seen it Ip break down the feudal sys- 


tem; but religio toleration, the emancipation of 


women, social reform,—did you ever credit these 
to the “trust”? 

If the non-conformists had had to wait for 
formal parliamentary recognition of their right to 
assemble and worship God according to their own 
beliefs they might have waited long. To incorpor 
ate a (or the) Methodist church would have been 
impossible; the public (to say nothing of parlia- 
ment) was not ready for this; when Dickens brings 
any non-conformist clergyman on the stage you 
know what it is we see. The most a group of 
dissenters could hope for was not to be molested 
by the law. The Toleration Act saved them from 
criminal prosecution for meeting together. How 
to have a place to meet, was the question. At one 
time (I have read) the title to all the Methodist 
meeting-houses in England was in John Wesley, 
in trust for the congregations. So the emergency 
was tided over. And meanwhile people have 
learned something of the blessings of toleration. 

\s for the emancipation of women, its history 
could be written along the lines of the history of 
religious tolerance. The creation of trustees of 
property to the separate use of the wife made it un- 
necessary to bring down the British constitution 
in utter ruin by the passage of an act of parliament 
which should recognize a wife as a human being 
with a few rights of her own. 

Thirdly, local self-government, which we are 
always told is the nurse of liberty, was fostered by 
the recognition of various local bodies as capable 
of owning and managing property, as trustees, 
when the corporate form would have been neither 
possible nor desirable. 


It must be remembered that incorporation was 
for a long time a privilege, which put you under an 
obligation to the crown, or the State; it still means 
possible regulation, control, interference by the 
central authority. The English people have always 
had an aversion to anything of this kind. 

Here we incorporate everything. In England 
they don’t do this. The great London clubs, with 
their immensely valuable properties, are not incor- 
porated. Nor are the Inns of Court, the London 
Stock Exchange, the even more important Jockey 
Club, the Selden Society, the London Library with 
its 200,000 books, nor (until recently) Lloyd’s. The 
affairs of all these are conducted by the members 
through trustees, and the title to their property is 
in trustees. The “trust” form of business organiza- 
tion in the United States suffered a set-back be- 
cause the first “trusts” ran counter to the laws 
against restraint of trade, and the word “trust” has 
that meaning still in the popular mind. There is 
no necessary connection between restraint of trade 
and the trust form of business organization. 


Maitland undertook to try to explain to the 
Germans the difference between a trust and a cor- 
poration. I have just been making use of the Eng- 
lish version of his essay. He was all for the trust 
There is no Latin word for “corporation”, as the 
thing itself was unknown; in mediaeval times a 
word came into use that is as near as we can get to 
the “corporate” idea,—the “bundle of rights and 
duties”. —a word with a glorious future ahead of 
it,—untversitas. Maitland in his private letters al- 
ways referred to this essay of his under the title 
De Damnabilitate Universitatis. 
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1d 1 oT up in ¢ lé , and 
between equity and the com 


mon law went on. The chancery had a terrible 
weapon against those who went to law. This was 
the writ of injunction It was an ancient and 
powerful writ, and it grown in power with 
the centuries. Onl e¢ é there was 
issued in Chicago an 1 nct perhaps the most 
sweeping in the whole histor f the court of chan- 
cery. Long before that, we been in effect en 

joining against crimes (contrary to the fixed rule 
in chancery,) up t é itistactory ( 

finement of distinction betwee | te nuisances 
public nuisances, 1 crimes; abroad they con 

tented themselves with the n ervation that 
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t not to abandon law becaus¢ 
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V ¢ red, the writ 


d bv the chancellor to stay an 


unconscientious action at law “God is the pro 
tector of fools” (said the old Ye Book), but not 
in courts of law But there 1 court where con 
science governs. 

An occasional judge would boldly advise a 
litigant to disregard the chancellor’s injunction 
and once in a while a plaintiff would follow this 
advice, so that it woul ppen that the defendant 
was in the king’s bet rison on a writ of execu 
tion issued on a judgment at lav vhile the success 
ful plaintiff was in the Fleet (tl ancery prison) 
for contempt of an ler directing him not to pro 
ceed against the defendant in tl law action 
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DEPARTMENT OF PROFESSIONAL TECHNIQUE 


Avoidance of Litigation with Regard to Wills—Tests to Be 
Applied by Lawyers as Draftsmen* 


Hon. GEORGI 


DIRECT 1 ress to you mainly with refer- 
ence to a I f the problems which should be 


known to t e who rite testamentary docu 
ment Y. hich predicates law-suits 
ind delay phasizes the ll too frequent 
careles m¢ he thought 
that the work of lrafting is something far more 
important tl t rawing of a deed, or a simple 
ontract shou lodgment in the minds of 
attorney A] ’s entire earthly estate acquired 
by labor 1 t “in the pageant of toil” is en 
truste T the t to prepare 
a | I with awe 
isa] é it quipped with fullest 
egal k viedg é f all the facts 
Should they d t their 1 ession of these require 
ments, the ert imstances under- 
take the task of technical an obligation 
I do not 1a ise to plement the 
great and | k n the general subject 
of tl = law al | t1 ~ in the Suri LY ites’ Courts 
by my honored friend, Henry W. Jessup, or the 
eff. rts I Tw r D l Ss n the well-con- 
sidered treatis« But, merely, in a fragmentary 
manner, and in t brief moments accorded me to 
reflect upon certain incidents coming under my 
observation, wl have instanced a glaring lack 
of proper appreciation of the sacred task of pre- 
paring and attending upon the execution of a last 
will and testan t If I succeed in driving a few 
attorneys to the ks and in } ing only a few 
approach the f will-making with greater 
care, fuller know e of the law. a keener sense of 
their respons the ents, to the profes 
sion and thi é en I am compe 
ited 
T é iw ~ c Se ial zed pl ase 
f the legal the t f which calls 
ear oO 
If clients do not consider will-making as a 
serious matter, t irely the | ' should con- 
sider it a matter of solemn import \ will should 
not be hastily dz: Member fF our profession 
should refuse t 1 will ( they have ample 
time in whicl t r the facts and the 
wishes the Death-bed wills should be 
the exceptic to expect a lawyer to do 
the best work under stress and certainly it is safe 
to assume the testator can by no meat lo iustice 
to the subiect 1 no the act only minor. or per 
inctory <¢ 
An itt ( reparing 
vills f clic He s} uld 
® A ddrees » Ae e he ( 
New York a . er mis 
n ac 


A. SLATER, D. C. L. 


er County, New York 

not place himself in the class with the notary and 
the layman. Beware of the enticement to run into 
the shop of a stationer for a law blank. The lawyer 
who pens an ill-advised and “sloppily” drawn will 
on a law blank is at once on a par with the insur 
ance man, the notary and the novice who assume 
to step in where angels fear to tread Such a 
lawyer should and will meet the condemnation 
which courts frequently mete out to the lay drafter 
of wills. 

Ample time given to the consideration of the 
legal questions involved, the preparation of th 
paper writing, and attendance upon its executio1 
merit a charge commensurate with the preparation 
for a law degree and with the time consumed t 
create a perfect paper. The public should be edu 
cated to know and appreciate that money spent in 
the preparation of a well drawn will is a sound 
investment 

It is not my purpose to be too critical of those 
of my profession. But, merely from my experience 
as Surrogate of Westchester County, to bring to 
you facts indicating many members of our profes 
sion are either lax, or not adept in the law of wills 
and oftentimes in a careless manner, on few facts 
and with a lack of knowledge, or regard for the 
requirement of the law and court decisions, become 
the draftsmen of paper writings affecting small, as 
well as large estates, which later have to be dealt 
with, defended and interpreted. A recurrence to 
the law and to incidents which show haphazard 
preparation of wills is necessary to keep draftsmen 
of wills from avoiding will contests and later the 
court of construction. 

Not so long ago, a lawyer prepared the will of 
a man upward of 80 years of age, whom he had 
never seen until presented to him by the sole bene 
ficiary at the hour of executing the document. The 
will was prepared and executed in the absence and 
without the knowledge of any of the heirs at law 
It is my view that the attorney failed to regard his 
duty. He did not answer in his own mind these 
questions: “Is this very old gentleman who is 
attempting to give his preperty away from his peo- 
ple, senile?” “Had he made a former will?” “Wh 
was his attorney in all the preceding years?” “Did 
his heirs have knowledge of the will making?” 
“Was it the volition of the will maker?” 

In my opinion the attorney should have refused 
to draw the will at the first call. He should have 
satisfied himself, either from talk with neighbors, 
relatives, or with the man’s physician, the client 
was competent to execute such a will. The outcome 
was a will contest by the legatees and devisees of 
a prior will. 

It is highly advisable and ethical for a 
not to prepare a paper writing in the nature of a 


} 


lawyer 
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will unless he is requested to do so personally by 
the will-maker. A request 
garded at once with suspicion 


1 
| 


yy others should be re- 
Should the call 


come to him from another, or one interested as a 
possible beneficiary, and the will prepared, he 


writing to 
executed He 


should not permit the prepared paper 
leave his possession before 
should personally attend upor 


alone with the will-maker, and bs 


if execution, be 
yme thoroughly 


satisfied that it expresses the thought and the pur 
poses of the will-maker (Matter of Alfaya, 122 
Misc. 771.) More than usual care should be exer- 


cised by the draftsman in those cases where no 
member of the family has been consulted, or is 
present. 

We are conversant in a general way with the 
statutory requirements for the execution of wills 
and testaments. And, while in most cases, these 
documents may have been executed in conformity 
with the requirements of the | there are many 
other necessary particulars that are often ignored 
or overlooked. Details are of gere import in the 
preparation of a will which may need to be de 


fended, or interpreted in the absence of the person 
who acquired, accumula rected how his 
property should devolve upon his death. Upon a 
trial details are often vital to sustain a will. 

It is essential, whenever you are requested to 
prepare a will, to acquire all the facts with regard 
to the actual assets of the will-maker; what propor 
tion of the estate is in land; in personal property ; 
to inquire as to relatives and the objects of the will 
maker’s bounty. Such knowledge will avoid the 
giving of legacies in amounts that will exhaust the 
personalty and, consequently, raise the question of 
the intention of their possible charge upon the real 
estate. The facts as to the character of the estate 
existing at the date of the will making are a prime 
factor in indicating and determining the intention 
of the testator. 

Having in mind the size of the estate and the 
character of the assets, the clause stating the gifts 
to those of the immediate family, or legatees near 
and dear, should be carefully constructed, as well as 


thoughtfully and accurately placed in the will. A 


cift of a number of legacies in large amounts to 
friends, or charities, wi remainder of the 
estate to the near class as indicated, might well on 
distribution leave the class little, or nothing. Leg 
acies should be definitely paid out of a certain char 
acter of assets, or else be made to suffer an abate- 
ment. The gift to those near and dear should be 
carefully protected. Gifts to them might better be 
directed in the first instance. The gift of the “rest, 
residue and remainder” is precarious, and indefinite 
as to amount. This important matter is often over 
looked with the result that those to whom the 
decedent intended to give a large portion of the 
estate are denied it due to the lack of technical 
legal knowledge on the part of the draftsman. 
(Matter of Mould, 117 Misc. 1—affd 204 A. D. 889 
affd 236 N. Y. 582.) 

It is of importance in some cases to provide 
that inheritance taxes be paid out of the residuary 
estate in order that gifts specifically made may be 
clear of any tax. This is not of much consequence 
in small gifts, but where a testator seeks particu- 
larly to remember some person who is not related 
larger, unless 


1 


to him, where the tax might be 
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advised to the contrary, the testator will assu 
that the full amount which he intends to give 


pass free of any tax 


Accurate knowledge of the characte ot the 
assets would also show whether or not the l] 
maker possessed non-trustee stock, whi 1] 
become a part of a trust, and whicl 1 not be 
held by the trustee without express direction of the 
will. (Villard Villard, 219 N. Y. 482 he I] 
maker should be informed of the type of securiti 
trustees may lawfully hold, and if desirable, insert 
a paragraph authorizing the trustees in their discre 


1 


tion to keep in the corpus of the trust the original 


stockholdings, or by re-investment, non-legal s« 
curities. Frequently a testator has developed a 
prosperous business which he has had incorporated 
The stock in such a corporation cannot be held by 
a trustee without authority under the |. This 


condition has caused a conflict at times between my 


duty and my business sagacity. In su cases | 
go a reasonable distance with the trustees, but 
eventually the law must be invoked tocl 
must be disposed of Of course, there h 

in keeping the stock when the creator of the busi 
ness is dead; but these conditions should be dis 
cussed by the lawyers and considered by the 


testator In the ultimate the testator must decide 
“One’s final judge i ' 

\ clause vesting discretionary powers in execu 
tors or trustees should be most carefully consid 
Broad discretionary power may 


is one’s self.’ 


ered and worded 
be disck sed by words, or by reasonabl« my lica 
tion Retention of securities of the testator wi 
out liability for possible depreciation, as a result 
undue retention, must be plainly stated and pri 
vided for as well as the investment of securities 
other than in legal investments. (Matter of Tarvis. 
110 Mise. 5: Gould v. Gould. 126 Misc. 54.) But 
authorizing a trustee to make such in 
he may think proper in the exercise of his discre 
tion does not confer an unlimited power in the uss 
of the trust estate 
arbitrarily. Scrupulous good faith must be used 
(Carrier v. Carrier, 226 N. Y. 114.) Investments in 
new, speculative or hazardous ventures are without 
the pale of the law, unless expressly granted by 
the authority of the will. (Matter of Hall, 164 
N. Y. 196; Matter of Allen, 111 Misc. 93—affd 236 
N. Y. 503.) The authority to continu conduct 
a going business must be expressly stated in direct, 
explicit and unequivocal language in the will 
(Willis v. Sharp, 113 N. Y. 586.) Even with such 
power the executor proceeds at some peri 


estments as 


Discretion cannot be exercise: 


Occasionally a lawyer is asked to draft a will 
by a strong-minded individual who has ideas in con 
flict with the statutes of the state In such cases 


the draftsman is required to travel s 
line between the good and the bad 

variably his will reaches the court of « 
Oftentimes he is forced to use certain 
deal with absurd, erratic plans, or those that are 
dificult to carry out. An attorney should either 
refuse to draft such a will and possibly lose a client, 
or else prepare it, and later be charged with 
an incompetent lawyer. The situatiot certainly a 
difficult one. The members of our profession should 
not hesitate to advise clients against the use of 
absurd plans, and defectively worded 
meet the wishes of eccentric people 


sé to the 
law that in 


nstruction 


lauses whicl 
Matter of 
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Allen, supra.) Tit souls lack prudence and judg- 
ment at such sa 1 events 

Frankness begets confidence 

In one instance, the preparation of a carefully 
drawn will led t e retention of the draftsman of 
the will vears | people wl sought him out, 
because the ed conspicuous care and 
striking techr ledge of the law “Reputa 
tion of power er, because draweth with it 
the adherence e that need tection.’ 

A thoroug! lerstanding of the difference 
between the off xecutor and trustee is impor- 
tant 

It has beer udicial experience that these 
two words ire te! employed Vv ithout discrimi- 
nation, with the t ight that they are synonymous 
It becomes né¢ therefore for the court to 
determine what t testator meant the too free 
use of the rd utor”’ and “trustee.” (Mat 
te ‘MVM c | 17 

Provision sl | be made that rights of 
children bort ient to the ill-making are 


cut off Dec t Estate Law §26. Matter of 
Schuster, 123 M 14 M vears may elapse 
between the mal f the will and the death of its 
maker. The will uch children is void, if they 
are not mentiot r provided for. Too much care 
cannot be exere the use of words to indicate 
that the test hildren to be born 
after the maki: ¢ the will Matter Mulqueen, 
213 A. D. 637: 24 Y. Mem. 81 

The client, if married, should be informed 
that if, after mal ny will, marriage is entered 
into and the hus r wife, or any issue of such 


tator. the will shall be 





marriage sur est 

deemed revoked to them, unless provision shall 
have been made f them by some settlement, or 
they shall be pr 1 for in the 1] mentioned 
therein so as to sl intent t to make such 
provision $35 | ent Estate Law.) 

There aré few instances which men 
make wills conta g provisions in favor of their 
wives, with the hat the shall also be enti- 
tled to dower. | t cases the ission to state 
that the orft t f dower is due to an over 
sight. A widow eht of dower is favored in the 
law, and the aut! ( re to the effect that, where 
the will does not tat that the provisions for the 
widow are in lieu lower, it must appear that the 
claim for dower nsistent with the will, and 
repugnant to its positions, or some of them, 
before the widow e put to an election. (Mat- 
ter of Walsh, 126 } 179, 484, and cases cited.) 
Consequently, it portant for the draftsman to 


a 
state whether the isions in favor of the wife 
ire, or are 1 f dower, 11 rder to avoid 
the court of 


Where a ott I le to a trustee to hold prop- 
erty in trust t nefit of the testator’s daugh- 
ter during her life th remainder to her children, 
where she adopts en, the adopted children do 
not share If ther re adopts children in the 
family of a client uld be advised of the law 
upon the subject testator may wish to include 


idopted grandchildren, but must do so by words 
that will include the Matter of Leask, 197 N. Y. 
193; Hopkins v. Hopkins, 202 A. D. 606; affd 236 


N. Y. 545: Bourne Dorney, 184 A. D. 476; affd 


227 N. Y. 641; Matter of Flewwellin, 122 Misc. 256.) 

A clear statement of the authority, or discre 
tion given to trustees should be made. If the 
trustee of a trust is given the discretion to use the 
corpus of the trust estate, should the income be 
insufficient to properly maintain the beneficiary, he 
is without power to invade the principal, if othe: 
sources of income are due the beneficiary. Close 
use of words is necessary. (Matter of White, 125 
Mise. 901.) A slight difference in words creates 
a different situation in law as evidenced by the 
decision in Rezzemini v. Brooks, 236 N. Y. 184, and 
in the Matter of White, supra. A study of the 
White and the Rezzemini cases will indicate the 
care necessary in the employment of words and 
phrases, granting discretion in the use of the prin 
cipal of a trust estate. 

A person’s wealth may decrease between the 
will making and the date of death. Because of the 
shrinkage of an estate, an abatement of legacies 
will take place, but the legacies given to the widow, 
or trusts created for children, will not abate, unless 
they are “otherwise provided for” in an adequate 
manner. Where widow and children are interested 
as legatees, or beneficiaries of trusts, and have been 
“otherwise provided for,” a statement should be 
made in the will that their legacies shall not abate 
The human element is much to be observed in cases 
of this type. (Matter of Neil, 117 Misc. 498; 205 
A. D. 605; affd 238 N. Y. 138.) The Neil case 
decided a new and novel question of law in this 
State and country. A reading of the opinions in 
this case will clearly show that the heart has crept 
into the law of our day and generation 

Wills purporting to dispose of all of the testa- 
tor’s property operate as an execution of a power 
of appointment controlled by the _ will-maker 
Draftsmen should be sure that there is no clause 
in the will inconsistent with the notion that the 
residuary bequest is meant to operate as an execu- 
tion of the power. (Matter of Flewwellin, 122 
Misc. 256; §176 Real Property Law.) 

It is very important, indeed necessary, that the 
draftsman in the preparation of a codicil should 
have before him for study the prior will and cod 
icils. In Matter of Armstrong, 125 Misc. 153, a 
prior will and codicils had carried gifts to the chil- 
dren of a brother as a class. One of the class 
having died, and for other reasons, another codicil 
was executed. The draftsman was not familiar with 
the prior instruments, and the language of the 
former will and codicil in reference to the class was 
omitted and the name of the survivor of the class 
substituted. Thus a case for construction, as to 
whether the original gift went to the survivor of 
the class, or whether she received the amount 
named in the last codicil as an individual, which 
was one-half of the original gift. The lawyer was 
willing to take a chance and draft the codicil with 
out full knowledge of all that had preceded. There 
is never justification for hazard in the preparation 
of wills. 

Since the amendment of §17 of the Decedent 
Estate Law, Chapter 301 of the Laws of 1923, it is 
impossible to overcome the intent of §17 by a gift 
to individuals who act as trustees, instead of a gift 
to a corporation. And hereafter no more than one- 
half part of an estate may be given to certain named 
charitable societies, whether made to individuals, 
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} r 


or trustees, where eTe 

wife, child, or parent \ller 

122: Matter ot Merritt 124 \Ti 
Vv 250 


Seymour, 239 N. Y. 2: 


In testamentat pifts the 
“children” and “issue” not al 
clarifying differences 

7 ° 1 | 
judicial meaning The limitati 
“children” does t pply t 
which carries on t remote 


Petry, 186 A. D. 738, affd 227 N 
Ins. Co. v. Winthrop, 237 N 


word “children” does not include 
(Matter of Pulis 220 N. Y. 19 
gifts to ‘issue’ ”’—Yale | 
1926 ) 

Ixtraneous document 


testamentary in ¢ 
in the will and the must ret 
mentary weight (Matter 


nal—July 8, 1924—Schul Matte 


N.Y. ae 
tion and Non-Testamentary 
Alvin E. Evans—Columbia I 
25 No ’ page 879 The u 
clause frequently requested 
serted in will is absolutel 
An in terrorem clause 
erly drawn (Matter « 
Harvard Law Review, March 19: 
It is desirable, where a tru 


a gift over 


make a specific reterence 


dends, or stock dividends, that 


shall be deemed income and paid 


ciary, or whether t 
added to the corpus 
Depending upon 
tirely, the draftsmen must decide 
should be inserted in a will prov 
ment of extraordinary divi 
securities of a trust 
struction depending upon the inte 
as found in his written words 


the testat 


found which convey his wishes 
payment of such character of in¢ 
ciple of apportionme nt 1s to De 


ty 
= 


in Matter of Osbor \ 
Bemis, 123 Misc. 225; Bourne 


419; 240 N. Y. 172 


The question of 1 presun 
ship in the death of a husband 
mon disaster has given rise to mt 


this has been overc: i it 
N. Y. 222, a case growing out of 
aster. There the provision of the 
In the event that my said wife 

die simultaneously or un uch circt 
der it impossible or d 
the other, I hereby declare it t € 


be deemed that I shal ive predeceas« 





that this my Will and any and all its 
is that I shall have 


construed on the assu 
predeceased my said wife 
The testator by his will giv 
siduary estate, in trust 
authorized her to dispose of part 
will. The wife left a will made at 
the husband’s. She recites a 


ute it. She gives her resid 


rty effected by the 


and undertakes to execute 
uary estate, including the p1 
power, to trustees for the use of 





Incorporation bv Ref 


to his wife fe 


€ f the word 
emp] ved witl 
edge of thei 
t it ipplies to 
r vord “issue 
» 
rTTEE (Petry V 


621; N. Y. Life 
93.) Again the 

undchildren “ 
“Testamentary 


D 571. March 


ithout testa 
hers, Law Jour 
OT Fowles, 22? 
erence [Integra 


b Professot 
Review, Volume 


in wi terrorem 


testators, and in 


inless there is 

lawful, if prop 

119 Misc. 407 
628. ) 


und is created, t 


xtraordinary divi 


is, whether they 
to the life bene 


emed « apital and 


rs intention en 
whether a clause 
ding for the pay 
flowing from the 
1 matter of con- 
of the testator 
If no words are 


nt 


ith regard to the 
1e, then the prin 


plied as laid down 


450: Matter of 
Bourne 209 A. D 


iption of survivor 


id wife in a com- 
ich litigation, but 


of Fowles, 222 


the Lusitania dis 


will read: 
ind myself should 


mstances as to ren- 


ine who predeceased 





Will that it shall 
my said wife, and 


provisions shall be 


f his re- 
life, and 
( share by 
the same time as 


S part 0 
r 
1 


+ 


Sai 


wer of appointment 


sister during life 


vith a remaindet el The Co 
gift in its application to the S t 
made alid and effective by tl art | 
ibove recited Phe legacies to the t t 
under other provisions of the will pass to t 
tor of the wife virtue of the sam« é 

Too much care cannot be exercis« 
tion of we rds rafting the 1 irag 
the remainder of the estate W he ( 
Shall it vest at the death of the t tat () 


some future time 
until the time tor division 
arrived? Shall it vest in the cl 

named beneficiaries, or in the sur 

such named persons? The word “sur 

important Matter of Buechner, 226 Y. 4 
Matter of Horner, 237 N. Y. 495; Matter of Tre 
120 Misc. 22—239 N. Y. 6; 


> 


Misc. 394.) 


Infrequently in preparing a 








la vyers are known to ( 

“Tf ;” for instance, “If my | 

| five,” etc lhe question was tigat erore 
Surrogate of Westchester County 

this pl reated a condition precede n the 
failure of the happening of which, t 


tat at 


and fell into the residuary estate 

gvift over took effect regardless 

such a contingency. It was clear t 

draftsman and the Court, but there 1 e 
some doubt about the meaning t =a 


because the will was attacked at the tims t the 
judicial settlement and a construct 
of the several paragraphs so phrased Matte 
O'Dell, 124 Misc. 76.) The employ: t of ext 
dinary and unusual words in expressing the te 


tor’s thoughts should be avoided ir-cut se! 


tences, subject, or topic paragraphs and the usé 


simple words should be employed nve é 
wish of the testator Emphaticall shu umbiguit 
When the wish is once well expr l, d 
bedevil it with limitations. 

\ will gave all the rest and residue 
estate to the widow for her natural life A siniole 


life estate was created. But a subsequent 
graph stated that upon her death the rest, residuc 


> 


and remainder “remaining after her death” vw 

to certain named children. Sul uent 
graphs of the will in several instances referred t 
the property, 
time of the death of the wife. Upon the const: 


oO 
LO 


tion of the will the court concluded that it fell 


within the principle set forth in Legget Firtl 
132 N. Y. 7, which tends to enlarge the estate 
the life tenant and limit the gift over remainder 


men. (Matter of Hart, 122 Misc. 124.) She not 


only had an estate for life, but the rig ise any 
or all of it. 

A testator occasionally expresses a desire 
give a substantial legacy to the d 
will, or to some member of 
friendship, or long business ass 
to be unnecessary for me to warn 
such bequests are spoken of, the draftsman s 
neither write a reference to himself, nor to an 
member of his family into the wi If the make 
of the will insists upon it, the busine f will draf 


ing should be deferred to some other competer 
attorney so that the will may be cluding 
such intended gift, with the full k: edge of som 


Matter of Parso1 124 


real and personal, “remaining” at the 


















































\VOIDANCE OF LITIGATION AS TO WILLS }; 


nel I | uld be desig 
nty t is essential that 
lesignated by its legal cor 
t the description of the 
essential \ disre 

ré “urate informa 
varties who 
recourse to the 


i¢ vishes 


ecute vills, or write in 
red ideas r to create 
erlineations will 

tter f Fox will, 118 

1 that, if he strikes 
xecuted v and the orig- 
le, the will as originally 
i tter of Crawford, 


ed Ila Know! 
ke imself a court of con- 


fted the will. He 
graph and, if any doubt is 





time to look into the law, or change the phras« 
logy of the will 

The will draftsman must become the will cen 

s | ‘ 


sol Involuntarily offences against the law will be 


discovered and the document made impregnabl 
) 


against legal assault Canons of interpretatiot 
should be studied and applied because all parts of 
a will are to be construed in relation to each other 
and the several testamentary instruments are to be 
taken and construed as one instrument A clear 


and distinct devise, or bequest cannot be affected 
by language in the latter part of the will any less 
clear. The words of a will are to be taken in their 
ordinary and grammatical interpretation, unless 
clear intention to use them in another sense can be 
ascertained. The words of a will are to receive at 
interpretation which will give to every expression 
some effect 

We now reach the stage of the execution of 
the document. 

Great concern should be exercised by members 

our profession, who preside over the executior 
if wills to see that the witnesses to the paper writ 
ing are those persons who can be found in latet 


vears, or at least their handwriting identified, 1! 
thev are absent from the country. or dead. The 
inability to find the witnesses usually arises where 
wills are executed in the homes, and servants be 


come witnesses thereto. When probate is sought, 
this class of witness cannot be found; neither can 
any persons be ascertained who can testify to their 
renuine handwriting. (Matter of Sniffen, 113 Misc 
307.) The result is that the will is rejected and the 
wishes of testators are frustrated 

Lawyers should not place the written docu 
ment in the hands of the maker of the will so that 
it may be executed by him at some other time and 
place, without the presence of the attorney. Many 
wills are improperly executed by testators at home 
They do not appreciate, nor have they been in 
formed as to the strict legal requirements surround 
ing this event. The draftsman should properly 
advise upon this point. He does not fully functior 
as an officer of the court when he permits the paper 
writing to pass out of his possession without a 
minute direction in writing as to how it should be 
executed 

The attestation clause, while not required by law, 
is very important. It should be placed upon every 
will In the Surrogate’s Court of Westchester 
County, it has been found in a few instances that 
the witnesses to the will have come into court and 
stated that they did not recall signing their names 
to the will; did not see the testator sign, neither did 
they hear the testator publish the will. Without 
the aid of the attestation clause the court is power 
less, even if he believes that an untruth has been 
told, to admit the will to probate. With its aid he 
may admit the will to probate, depending upon the 
words of such a clause as indicating the truth. The 
attestation clause is entitled to great weight and 
may well overcome the faulty memory of a witness 
in league with overlooked, or disgruntled heirs de 
siring the will defeated. 

The signature of the will maker may be made 
by writing his own name, or by his mark, or by ask 
ing someone to write his name, if he is physically 
unable to do so, and if the request is made by the 
testator in the presence of the subscribing wit 
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nesses that the persan shall write his name which 
he adopts as his signature; or his hand may be 
guided and the signature made in the presence of 
the attesting witnesses. In a recent case, the testa 
tor’s hand was guided by the person resting his 
hand on the hand of the testator. Together they 
wrote too good a signature, so much too perfect 
that the concluded it was not the genuine 
signature as measured by the standard signatures 
of the testator. (Matter of Oliver, N. Y., Law 
Journal—February 20, 1926. 126 Misc. 511.) This 
would not have happened if an attorney had been 
in attendance. — 

The speaker is firmly of the opinion that the 
lawyer who receives the information regarding the 
making of a will from the decedent, who develops 
its preparation, and who attends upon its execution 
should subscribe his name as an attesting witness 
There are lawyers who feel otherwise about this, 
and fail to subscribe their names. They summon 
stenographers, or business who have 
never seen the will-maker before the moment of 
execution. Upon a contest, the proponent of the 
will is at a great disadvantage His prima facie 
case is the colorless testimony of witnesses of this 


Court 


associates 


type. The lawyer must remain mute. The attorney- 
draftsman of the will is limited in the testimony he 
may give to the fact of employment to draw the 
document, and to identify the will prepared, unless 
he becomes a witness. (Carter’s Will, 204 N. \ 
Editorial N. Y. Law Journal, June 19, 1924 
he lawyer’s signature upon the paper writing pe 
mits him to testify, not alone to the exect 
it enables him to relate the story in detail as to how 
the will maker to his office, possibly alone 
gave him the facts as to his property, with instruc 
tions as to the will; how the will was prepared from 
memoranda left by the testator, and whether the 
testator waited, or returned, to attend its execution, 
possibly alone, whether the will was read to him 
said about it. Every other conversa 


S. 393 ; 





came 


and what he 


tion about small details and topics of the day, of so 
much value in its reflection upon the mental 
capacity of the decedent, may be related in great 
detail with the result that long before the contest- 
ant has had a chance to proceed with his case, the 
proponent has secured a material advantage by pre 
senting the full picture to the jury Matter « 


123; Matter of Carter, 122 Miss 
Act. 


Cunnion, 201 N. \ 
193 ; §354 Civil Practice 


ANNUAL MEETING ASSOCIATION OF AMERICAN 
LAW SCHOOLS 


By H. Crat 


Secretary, Association of 


HE Association of American Law Schools held 
its Twenty-fourth Annual meeting at Chicago, on 
December 29, 30, and 31, 1926. This Associa 

tion is composed of sixty-two law schools, sixty of 

which are in the United States, the other two schools, 
being McGill University of Montreal, Canada and 
the University of the Philippines at Manila. At this 
meeting all of the schools, except McGill University, 
were represented by delegates, the number of law 
teachers present being slightly over two hundred and 
fifty, the largest attendance at any meeting since the 

Association was organized 
Four addresses of a general nature were delivered 

Professor Ralph W. Aigler of the University of Mich- 

igan, as President of the Association presented a paper 

on “Legal Education and the Association of American 

Chief Justice Carrington T. Marshall, 

of the Supreme Court of Ohio, gave an address en- 

titled “The Frontiers of the Law”; Mr. Silas H. 

Strawn of the Chicago Bar, spoke on “Extraterrito1 

iality in China’; and Professor Thomas Reed Powell 

of Harvard read a paper on “The Recruiting of Law 

Teachers.” 

At the Round Table Conferences matters of inter 
est to special groups were presented for discussion 
In the section on Jurisprudence and Legal History, pa- 
pers were read by Julius Goebel, Jr., of Columbia 
University, on “Courts as Historians”; and by Henry 
Rottschaefer, of the University of Minnesota. on 
“Jurisprudence—Philosophy or Science.” In the sec 
tion on Wrongs. Dean Pound of the Harvard Law 


Law Schools” ; 


DE HoRACK 


American Law Schools 


School discussed the question “What can Law School 
do for the Administration of Criminal Justice 

The Section of Property and Stat 
such topics as the following : The case 
Rubber Co. v. Anderson, the teaching of | 
ests as a part of Conveyances, 
with by the Statute ia Emp 


liscussed 
Kokomo 
ture Inte 
whether determinable 
fees were done away 
rules as to accretions are rules 


tores, whether the 

construction or rules of law, and whether options 1 

purchase in leases are subject to the e against 
Perpetuities. ‘The papers presented in the S n of 
Remedies were “Psychology, Deception Tests, and the 
Law of Evidence” by Dean Wigmore of Northwes 


ern, and “The Admissibility of Illegally Obtained Evi 
dence” by John Barker Waite of the 
Michigan. In the Section on Business 
Henry W. Edgerton of George Washington Univer 
sity read a paper on “The Criminal Responsibility o 





Corporations,” and Bryant Smith of th 
of Texas, on “Legal Personality.” 


niversit 


The Section on Public Law discussed questions 
as “Should the executive power exten to removal 
without consent of the Senate,” “The eterminate 


permit for public utilities as a solution of the fran 
chise problem,” and “The constitutionality of a general 
zoning ordinance.” Professor Nathan Isaacs of the 
Harvard School of Business Administration presented 
a paper before the Section on Commercial Law on 
“Standardized Contracts in Business Use.” The 
Equity Section discussed “Unilateral Mistakes in Lega 


lransactions as Affecting Equitable Relief in Specif 
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Asso [LATION 


reasonable construction of the rules as may be placed 
to comply with them in spirit as 
o the letter 


Vv anyone desiring 


g 
well as according t 

The re the 
the Committee on Survey of Crime are of special inter 
est 
which should | 


{ ommittee on ( urriculum and 


ports of 
disturbed over the exact subjects 
for the vears of col 
ege work preliminary to the study of law will 
but little comfort from the report of the Committee 


who are 


} 
nose 


e prescribed two 


get 


on Curriculum. It stated “it is the opinion of this 
Committee that it should not attempt to make any 
recommendations in the field of pre-legal study. The 


the floor of the Association at recent 


sessions seems to make it clear that a majority of mem 


discussions on 


ber schools are opposed to any attempt on the part 


of the Association to set up any pre-legal require 
ments That discussion also shows that those who 
would welcome action by the Association on this sub 


ject are widely at variance as to what the require 


ments should be.” It is interesting to note that the 
mmiittee repre sented the following 


law schools, Cornell, Yale. Stanford, 


members of this ¢ 


Pennsylvania. 


Wisconsin, Harvard, and Chicago 

The Committee on Survey of Crime, Criminal 
law, and Criminal Procedure, reported the following 
two projects as having been approved and recom 


nad \ 


in Crime and Criminal Justice” 


Survey of Re 
the scope and 


mended for study Preliminary 
we are h 
object of the study being “the compilation and digest 
researches in the field of crime and 
criminolog. brief 
the methods emploved, 


ing of exi 


indication in each case of 
the scope of the inquiry, and 
the names of the responsible research staff”: and “A 
Traits and Community Factors 


Delinquency 


with a 


Study of Personality 
in Juvenil 

The following officers were elected for the vear 
1927: Executive Committee, Ralph W. Aigler, Uni 
Michigan, A. Leon Green, University of 
arolina Ira P. Hildebrand, University 
The elected President is Herman 
Oliphant of Columbia University. and the Secretary, 
H. Claude the State University of Towa, 
continue for another vear 


versity of 
North €* 


of Texas 


and 
newly 


Horack of 


d in office 


was 


Juristic Static 


Eprtor or THE AMERICAN Bar ASSOCIATION JOURNAI 

In the October number of the American Bar ASSOCIATION 
JourNAL Senator Lewis proposes that the highest court of each 
state radio to the highest tribunals in other states important 
rulings directly they are made so that courts of last resort 
may always be in possession of last minute decisions for use 
in matters sub judice and that such system include the trans- 
mission to inferior courts of condensed statements in all such 
matters. However much it may be desirable that courts of 
last resort be kept abreast of the latest that similar courts are 
handing down, who is to determine what is and what is not 
important and what are the criteria? The highest court of 
Babbitria, for instance, even though it does not regard all of 
its rulings as important, may feel that the rare case that it 
just decided is one of first impression, whereas kindred 
propositions have flooded the courts of Forensia for decades. 
Is the air to be afflicted with this additional force of juristic 
static, when quantity production plants are working overtime 
turning out the latest mass of judicial guesses, when a postal 
interchange of the desired information would delay its acquisi- 
tion at most a week in those cases that the daily press does 
not immediately feature? However, from the Senator’s propo 
sition one suggestion can be drawn. So long as the United 
States Supreme Court announces its decisions in open session, 

November 1, B 
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out a readjustment of the jury’s form and functions 
to the needs of our times. In doing so we need not 
‘ ve are undermining the ramparts of free 
dom lhe worth of ramparts has passed since 
emocracy has been made safe in the world. We 
have no need for jury protection against a supe 
imposed governing class. The pendulum has swung 
It the modern business man is de 
nied the “judgment of his peers” as guaranteed by 
the Great Charter, it is because the jurors are less 
than his peers. His condition is now analogous to 
that of the poet, whose right to competent judges 
was set forth in the classic remark of Percy Bysshe 
Shelley 

“The jury which sits in judgment upon a poet 
must be composed of his peers; it must be impan 
eled by Time.” 

The statement has legal as well as literary 
merit; the principle is indeed so broad and true 
that our profession might well adopt it as another 


the other way 


t 
Rule in Shelley’s Case 
While the needed changes are being worked 
out, the only way modern business men can help to 
maintain the respectability of the jury system and 
preserve for their class the guaranty of the Great 


Charter, is by serving as jurors whenever they are 


Committees of Conference of Bar Association 
Delegates 


Chairman Nathan William MacChesney, of the 
Conference of Bar Association Delegates, has recently 
made the following committee appointments: 

Judicial Selection: Irvin V. Barth, Chairman, St. Louis 
lames ( Condon, Chicago; William V. Hodges, Denver; 
Henry W. Jessup, New York; Amos C. Miller, Chicago; 
Province M. Poague, Cincinnati; Leonard B. Slosson, Los 


\ngeles Roger J. Whiteford, Washington; Merlin Wiley, 


equirements for Admission to the Bar: Walter F. Dodd 
Chairman, Chicago; Elias Gates, Memphis; Herbert S. Hadley 
St. Louis; Frederic B. Crossley, Chicago; Charles R. Hollings 
worth, Ogden; Guy A. Thompson, St. Louis; Henry W. Taft, 
New York; Gurney E. Newlin, Los Angeles; Robert P. Shick, 
Philadelphia; Ernst Freund, Chicago; Silas H. Strawn, Chi- 


( peration Between Press and Bar: Andrew R. Sherriff 

‘ lat icago; Andrew A. Bruce, Chicago; Julius Henry 
Cohen, New York; Thomas H. Franklin, San Antonio; Vernon 
ks, Chicag Charles A. Boston, New York; Wendell 


Cloud, Kansas City; Arthur W. Cupler, Fargo; R. Alla 
Stephens Springfield I}! 

State w Organization: Clarence N. Goodwin, Chairman 
Chicag« Walter P. Armstrong, Memphis; Rush C. Butler, 
Chicag leff P. Chandler, Los Angeles; Loren Grinstead, 


Seatt!e; George B. Harris, Cleveland; B. H. Kizer, Spokane 
Louis Marshall, New York; John R. Montgomery, Chicago 


Henry Upson Sims, Birmingham; Robert B. Tunstall, Nor 
folk; James F. Ailshie, Boise; John D. Black, Chicago; Kem 
per Campbell, Los Angeles; Clyde H. Doolittle, Manchester 


la.; William G. Hale, Eugene, Ore; Robert H. Jackson, James 
town, N. ¥ Morris B. Mitchell, Minneapolis; Joseph M: 
art! pokane ; John G. Saxe, New York; Arthur E. Suther 
land, Rochester; Joseph J. Webb, San Francisco 
Ta Frank W. Grinnell, Chairman, Boston 
Robert G. Dodge, Boston; Walter H. Jacobs, Chicago; Josiah 
Marvel, Wilmington: Horace K. Tenney, Chicago; Henry M 
Bates Ant Arbor Walter I Flory, Cleveland: Logan Hay 
Springfield, Ill.; Albert B. Ridgeway, Portland, Ore.; Thomas 
I s Ar gele s 
ng Power: Josiah Marvel, Chairman, Wilming 
ton; Hugh C. Brown, San Francisco: Charles S. Cutting, Chi- 
cagt Roscoe Pound, Cambridge; Thomas W. Shelton, Nor 
folk: William C. Boyden, Chicago: Frank W. Grinnell, Bos 
ton; Charles S. Cushing, San Francisco; Edward W. Hintor 


Chicago: Edson R. Sunderland, Ann Arbor; Edgar B. Tol 
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Rule-Mak 
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To Members and other Subscribers: 


A Satisfactory Binder for The Journal 


The Journal has received many requests for binders but we have heretofore not 
been able to find one which we regarded as satisfactory and cared to recommend. 

However, we are glad to say that we are able to offer to members and subscrib- 
ers a binder which answers all reasonable demands. 

It is made to contain twelve numbers of the Journal. The separate issues can 
be inserted or detached with ease, by means of a special device. There is no need to 
punch holes in the side of the issue, thus mutilating the magazine. Above all, the 
binder and magazines open flat, without that tightness of the inside margin which is 
so irritating and inconvenient. 

The Binder has backs of art buckram, with the name AMERICAN Bar Associa- 
TION JOURNAL stamped in gilt letters, and presents a rather handsome appearance. 
It can of course be used merely for current numbers or as a permanent binding for 
the volume and placed on the shelf with other books. 

We are prepared to furnish this to our members at $1.50, which is merely 
manufacturer's cost plus mailing charge. We suggest that those who wish the binder 
mail their checks promptly for this amount as we wish to know how large an order 
to place. There will be an interval of about four weeks from receipt of order to 
delivery. Address: 


AMERICAN BAR ASSOCIATION JOURNAL | 
Room 1119, The Rookery, 209 South La Salle Street Chicago, Illinois 
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LETTERS OF INTEREST TO THE PROFESSION 





“The Colorado River and the Constitution” 








5 Editor Amt Bar ASSOCIATION JOURNAI 

| In the December issue of the JourNAL in which you 
published my rticle on “The Colorado River and the Con- 
stitution,” I ass« it the upper states, from which the river 

j flows, are against the Swing-Johnson Bill At the time | 
originally wr ticle that statement was substantially 
correct, but s t the Bill has been amended to meet the 
objections of t per states and they are new favorable to 
it. In order t the records clear | write you this cor- 
rection 

It should be led, however, that the Swing-Johnson Bill 
does not of itself produce a final settlement of the controversy 
of these seven states over the he river. The passage 

of the Bill may It in coer izona into a final settle- 
ment, but does t of itself conclude the rights of the states 
Congress cannot a law settling the rights of the states in 
interstate river N group of states can, among themselves, 

] make an agreet t ding the waters of an interstate river 
which does not i le all the states having rights in that river 
If any one state if ft out it has the right to appeal to the 
Supreme Court t United States for an adjudication of 
the entire cont: 

These Constitutional principles are set forth in my article 
and form the ba f my opinion that there will be no final 
settlement until t Courts decide the relative rights of these 
states in the wat f Colorado River 

I shall appr te your publication of this correction in 
an early issu lOURNAI 

Denver, Col 8 Wayne C, WILLIAMS 


The Federal Plant Quarantine Act and State 




















Legislation 

Editor Am Bar Asso ION JOURNAI 
[The article of Messrs. Chamberlain and Beaman in the 
November, 192¢ ver of the Bar AssociATION JOURNAL en- 
titled “Current ral Legislation” contains interesting allu- 
sions to the { 1 Plant Quarantine Act, and the recent 
amendment theret Public Resolution 14, 69th Congress, S. J 
Res. 78) passed r the purpose of enabling the states to 
enforce their s« laws relating to quarantine against plant 
pests, following t ecision of the Supreme Court of the 
United States n-Washington Railway Co. v. Wash- 
ington, decided rch 1, 1926 (270 U. S. 87). This case 
found the plant rantine law of the state of Washington 
repugnant to t federal law and therefore unenforceable 
[he similarity of the situation to that which produced the 
Wilson Act of 189 istained in the case of Jn Re Rahrer, 
(140 U. S. 455 nd the later Webb-Kenyon Act is interest- 

ingly pointed out in the article quoted 

There is a phas f the situation, however, not touched 
upon by Messrs. Chamberlain and Beaman, doubtless be- 
cause they thought it unnecessary, which ought not to be lost 
sight of if the prevention of unnecessary state legislation is a 
thing to be desir The impression seems to exist that the 
federal decision annulled the state laws on the subject and 
that their re- by the various state legislatures will 
be necessary bet the states may profit by the recent act 
of Congress evident from the fact that the writer 
has been asked t prepare legislation re-enacting the pro- 
visions of the Massachusetts laws alleged to be nullified by 
the decision of the Supreme Court And very respectable 
legal authority appeared to be behind the proposition that such 
legislation is " : 
| That it is not necessary is very evident from a study of 
| Chief Justice Full notable opinion in /n Re Rahrer which 
held that in enacting the so-called Wilson Act of August 8, 
1890, providing that all intoxicating liquors shipped into any 
state or territory for use, sale or storage, should, “upon arrival 
therein, be t to the laws of such state or territory 
enacted in the ex e of its police powers, as though such 
liquor had been produced therein, and should not be exempt 
therefrom because introduced in —— packages or other- 
wise.” 26 Stat 782 (U. S. Comp. St. 1901, p. 3177). 
The court viewed t statute not as empowering the states to 
t, but as simp! moving an “impediment to the enforce 
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ment of the state laws in respect to imported packages in their 
original condition, created by the absence of a specific utter- 
ance on its part. It imparted no power to the state not then 
possessed, but allowed imported property to fall at once upon 
arrival within the local jurisdiction. This is not the case of 
a law enacted in the unauthorized exercise of a power ex 
clusively confided to Congress, but a law which it was com- 
petent for the state to pass, but which could not operate upon 
articles occupying a certain situation until the passage of 
the act of Congress. That act in terms removed the obstacle, 
and we perceive no adequate ground for adjudging that a 
re-enactment of the state law was required before it could 
have the effect upon imported which it had always had upon 
domestic property. (For subsequent application of the rule of 
In Re Rahrer, see 48 L. R. A. N. S. 349.) 

It is probably true that the doctrine of Jn Re Rahrer 
would not be supportable on any theory requiring re-enact- 
ment by the state legislature. The source of the states’ au 
thority to legislate was to be found in their reserved police 
powers, not in any supposed grant or permission from Con 
gress. In fact, if the states’ authority rested upon a grant 
of legislative power by Congress there would at once be pre- 
sented a violation of the constitutional prohibition against the 
delegation by Congress to the states of its power to regulate 
interstate Commerce. 

At the basis of this type of congressional legislation lies 
the distinction between a state law rendered void by the 
federal constitution and one rendered inoperative by incon- 
sistent federal legislation or its equivalent, the forbidding 
silence of Congress. Congress may afford relief in so far as 
its own attitude is the obstacle, by appropriate legislation and 
no supplementary action by the state legislature is necessary. 
But only a constitutional amendment can supply the lack of 
constitutional right to enact, and when that right is supplied 
there may be ground for holding that legislation passed with 
out warrant in the constitution must needs be re-enacted in 
pursuance of the amendment. = even on this point authority 
is divided. (38 L. R. A. (U. 77 note; People v. Roberts 
148 N. Y. 360.) The distinction Bab. a state act rendered 
void by the federal constitution and one rendered inoperative 
by a federal statute, or by implications arising from the 
absence of federal legislation, lies at the foundation of the 
Rahrer case and was likewise emphasized by Chief Justice 
Taft in Oregon-Washington Railroad & Navigation Co. wv. 
State of Washington. In all essential particulars the analogy 
between the original package doctrine and alleviating federal 
legislation, as applied to intoxicating liquor and as applied to 
plant and nursery stock, seems complete. In neither case 
would it seem incumbent on the state to re-enact ‘their restric- 
tive laws when once the obstacle to their enforcement is 
removed by appropriate federal legislation. 

It is true that there are surface differences between the 
facts which led to the passage of the Wilson Act and its 
interpretation in the Rahrer case, and those attending the 
recent decision of the United States Supreme Court holding 
the Washington plant quarantine laws “suspended” and its 
modification by Public Resolution 14. The state liquor laws 
were found to be inoperative because inconsistent with con- 
gressional “silence”; the plant quarantine laws, on the other 
hand, the court held could not stand together with the federal! 
statute. 

A further difference lies in the fact that the offending 
state liquor laws were general in character and did not in 
terms apply to interstate commerce, while plant quarantine 
laws involved in the Washington case do in terms specifically 
govern nursery stock brought into the state from without, 
and the same is true of the Massachusetts laws. 

These differences can hardly affect the nature of the inter 
vention of Congress, which in all the aforesaid cases was in- 
tended to remove restrictions upon the operation or applica- 
tion of the state laws, not to confer power to enact, a power 
which Congress may not, in these particulars, control. 

Another difference consists in the fact that Public Resolu 
tion 14 takes the form of provisos declaring that the federal 
law should not be construed “to prevent any state 
from promulgating, enacting and enforcing any quarantine, 
prohibiting or restricting the transportation of any class of 
nursery stock, plant . . . into or through such state” etc. 
In other words, Congress declares that in enacting the federal 
plant quarantine laws it did not intend that the state laws 
on the subject should be superseded because affecting inter- 
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those the conference 

state laws, in urging the 
the uniform chattel mort 
motor vehicle acts. The 
Association also instructed its Com 
mittee on Legislation to introduce in 
the Legislature, and urge the passage 
of, a statute raising the requirements 
for admission to the bar to two-year 
collegiate pre-legal education, plus 
three years in an accredited law school, 
in accordance with a committee report 
adopted in 1925. 


with 
on uniform 
passage of 
gage and 


operate of 


Newly elected officers were: Fred 
S. Berry, Wayne, President: B. O 
Hostetler, Kearney, Richard F. Stout, 


Lincoln, Harvey M. Johnson, Omaha 
Vice - Presidents; Anan Raymond 
Omaha, Secretary; Virgil J. Haggart, 
Omaha, Treasurer; Charles E. Matson, 
Lincoln, Executive Council. 

The 27th annual dinner of the Asso 
ciation was held Thursday evening, 
December 30th, Honorable C. Frank 
Reavis of Lincoln presiding. Re 
were made by T. J. McGuire 
Omaha, Fred S. Berry of Wayne, 
the incoming president of the Associa- 


sponses 
of 
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tion, and Clarence S. Darrow 
cago. 
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Miscellaneous 





sends 


Secretary Herbert Goodrich 
us an announcement that the 
seventh Annual Meeting of the Michi 
gan State Bar Association will take 
place at Jackson, Michigan, September 
8th and 9th, 1927. 
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On Thursday evening, December 
1926, at the Bancroft Hotel, the Sag 
inaw (Mich.) County Bar Association 
tendered a complimentary dinner t 
Honorable Clarence M. Browne, on¢ 
of the Circuit Judges of Saginaw 
County, for the chief purpose of recog 
nizing the efforts and accomplishments 
of the Judge in bringing about the fa 
vorable action by the voters of the 
County, culminating in the remodeling 
and rebuilding of the Saginaw County 
Court House and Jail, for which con 
struction work recently completed, 
Judge Browne was largely given 
credit for making possible the newly 
remodeled structures. 


At this dinner, Mark T. Davis 
President of the Saginaw County Bar 
Association, introduced Emmet L 
Beach, as _ toastmaster, and among 
those on the program and making 
addresses were Hon. Stuart E. Knap 
pen, Grand Rapids, President of the 
Michigan State Bar Association, Jus 
tice Nelson Sharpe, member of the 
Michigan Supreme Court Bench, and 
Frank T. Lodge, prominent Detroit 
Attorney. Herbert A. Otto, local At 
torney, gave an address on the “Guest 
of Honor,” which was responded t 
by the Honor guest, Judge Clarence 
M. Browne. Many other prominent 
jurists and lawyers about the State of 
Michigan were present on this occa 
sion which was considered equal t 
any large testimonial dinner hereto 
fore given in this section Judge 
Browne is well known throughout the 
State as an able and capable trial 
judge, and all were pleased to do him 
this honor. 


At the meeting of the Kansas ‘ 
Bar Association on Dec. 4, former 
U. S. Senator J. Hamilton Lewis, of 
Illinois, was the guest of honor. The 
meeting was attended by approxi 
mately 500, representatives from the 
bars of a number of other cities in the 
state being present. Mr. Lewis criti 
cized our failure to take steps to safe 
guard and increase our foreign trade, 
called for an effort at conciliation 
stem foreign resentment against 
and called on the lawyers to play a 
larger part in the work of providing 
relief of the citizen at home and 
peace of the world at large 


Mr. Ernest Haywood was recently 
elected president of the Wake County 
(N. C.) Bar Association to succeed 
W. C. Douglass. R. N. Simms was 
elected vice-president and Carroll 
Weathers was re-elected secretary and 
treasurer. The executive committee 
for the ensuing year is composed of 
the following: Judge J. Crawford 
Biggs, J. C. Little, A. B. Andrews, A. 
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We desire to call your attention to the most carefully 
prepared SKETCHES AND SPEECHES OF AMERICAN ADVO- 
CATES, by JuDGE J. W. DONOVAN—GREAT SAYINGS BY 
GREAT LAWYERS by G. J. CLARK—-ARGUMENTS & ADDRESS- 
Es, by JosepH H. Cuoate. ‘These three books com- 
prise the most complete library of speeches; Great 
Sayings by Great Lawyers; Arguments and Addresses, 
ever published 


They comprise: 


NEW REVISED EDITION 1924 
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THE ART OF WINNING CASES 


and manner of counsel described with 


NOTES AND RULES OF PRACTICE 
By Judge Joseph W. Donovan 


READ: The late Mr. Justice Stanley Matthew's 
with reference to BIBLE IN THE SCHOOLS, Page 473 
Flexible binding, Price $7.50, delivered 


GREAT SAYINGS BY GREAT LAWYERS, 1926 


Carefully selected excerpts and immortal thoughts of the 
great lawyers and judges, American and British, for a period 
of over 500 years, including: BACON, COKE, BLACKSTONE 
to ROOT, HUGHES, TAFT. Selections from about 400 mem 
bers of the Bench and Bar. More than 5,000 books and manu 
scripts were drawn upon, compiled by G. J. Clark—Author— 
Scholar. Bound in dark green, Price $5.00, delivered 
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ARGUMENTS AND ADDRESSES 

( of JOSEPH H. CHOATE, 1926 

" ADDRESSES ABOUT LAWYERS. FORENSIC SPEECHES 
/ AND ARGUMENTS. ADDRESSES ON INTERNATIONAL 
) AFFAIRS. POLITICAL SPEECHES ADDRESSES ON 
i OCCASIONS. AFTER-DINNER SPEECHES. 

} Blue cloth binding, Price $5.00, delivered 
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Lawyers: Don’t 
Take Chances! 








There are three outstanding requirements with regard 
to every court bond: 


SPEED ACCURACY ACCEPTANCE 


Lawyers---No proceeding in which a bond is required 
is safe unless the bond is ready when you want it; 
unless it is properly drawn in every respect; unless it 


is acceptable to all interests involved. 


Our court bond department is composed of thoroughly 
seasoned expert bond men. No fledglings --- no bun- 
glers. Your interests --- and your clients’ --- are safe 
with us. . 


Whenever you need any kind of a bond in legal pro- 
ceedings phone or write this Company---Agents every- 
where ! 








National Surety Company 


115 BROADWAY, NEW YORK 
The Lawyers’ Company as well as 


WORLD’S LARGEST SURETY COMPANY 
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